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On 8 and Cour lAlxx, for las | 
Paper Bills in Payment for Butcher's Meat, 
in Market, at Par with Specie. 


Tried before the Honourable SUPERI 0 R COU R Ti . 
in the County of — September Term, 1 88 Ny 


Ee > 


The Caſe of the Judges of ſaid Court, 


Before the Honourable G E N ER AL. 2 SS EMB 1 


at Providence, Oftober Seſſion, 1786, on Citation, for diſmiſ- 
ſing ſaid Complaint. 


Wherein the Rights 35 the People to Dial by Jury, the: are - 
ſtated and maintained, and the Legiſlative, Judicia : 
Executive Powers of Government examined and defined. | 


Rey 
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By JAMES M. ENU A. 09 1 


Major-General of the State of Rbode- Hand, &e. Counſellor at 
Law, and Member of e os: ſaid Se. 
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fore the reader bould Find bimſelf di g galtec, he may "derige on 


arguments and authorities? 
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* LES anther Bs 70 the r ee bs. the * 
| * many. warthy citizens, which be caunot, with, pr e tn lie. 
EN! et expel day. particular advantage or 4 e thereby, but. 

Il be fully Jatigſied, ½% by his endeavours, any. 2 — lights gt may. te. 


reflected upon the ſubjoctis contained therein. And indeed the novelty” 


45 well as importance. of the. trials, in hich every. individuat m 


15 berge. a (8 of, e excuſe bis . \ _ ug 8 Wirt 


: i n QA 
k WRY. ould. 1 mentiow preſumptioß, N it i = FOI i 
that i in-this. 50 DE every 87 bas a right. to, ſcriblle, if he pleaſes, 
and nd oue-can, be 1 0 becauſe no one id bliged 19: read. Reading. 
however is the 2 Jon, of manys. as. writing is that of. Jane. If Shearer; 


8 that of Jing i in his mind. the retention of more. uſeful reading. 5 | 

vY 7 may te Vac, "that a 8 | oubhiſhing;. aba e, 
inſtruthian or pleaſure, are detrimental ta_the. Republicy. as much 34 Af 
may have been conſumed thereby, which; ou gbt ta haue TOE cu 4 e ger 
valuable purpoſes. © Without deming ! = Y let thoſe have 


GiretHy or indirettly contributed to the late mae meaſures reflect 


how their time has bean employed, in fabricating a lem of revenue 


and finance, ſubverſive of private: contracts, and public faith l—— 


Perhaps a view: of contraſted blunder and abſurdity may produce ſome 


Lead, when the force of argument would be exerted in vain. 


B UT why ſhould the author impoſe upon the reader a recital of” 
his own tedions, indigeſted pleas ?—Why did he not content himſelf” 
with a ſimple relation of fatts, and an enumeration of the principal 
Becauſe he is indolent, and found it 
4% troubleſome. to arge io erile Cars recollgeaiany _ to form 4 
new- 
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Ger Nome exhibited 10 on The ar Way,” their 
" pleadings upon the moſt weighty occaſions. And alihough the auther 
hath not the vanity ts compare himſelf to any the leaſt of thoſe ora- 


Tors, yet be 255 * pies 1 65 Fring 5 F them, and to 
revive that learning. = gz 
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0 8 popular cauſes. "What an exceloit pructice u Dow dumira- 
calculated to produce elegance of. ſentiment, delicacy of expreſſion, 

and 2 polite ates LT n Ht "pr? ence” bf of 1 Ai - I 

excite Bifidence in the young ' propritioney? 3 Pat bow amiable is 

how charming is modeſty,” in oppoſition 40 750 

give to \impadence\ an appearance of kbit edge,” and % are of 


. H. ETHER oo pricing obſervations he's 5 Gs to 
foe matters'contained in the following lobe fr, is of very little conſe ence. 
For cuſtom 'ohly renders any thing of tht kind expedient. —=Tv cuſtom we 

: ſel, n matter of change; but to Tiſe abvve this N Foy * 
er be tr s * " ber* own way. ©. enn 
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J -P o N the galt E Monday be winder gute h your 
of the Independence of the United States, in the city of 
ewport, and State of Rhode-Iſland, &c. was heard, before the 
Superior Court of Judicature, Court of Aſſize, and Gerieral Gaol- 
Delivery, a certain information, John Trevett againſt John 
Weeden, for refuſing to receive the paper bilis of this State, in 

payment for meat old in market, equivalent to ſilver or Sold 2 


And upon the day following the Court delivered the unani- 4 


mous opinion of the Judges, _ Mey droge; was not cog- 
: nizable enen them.” e825 : ; POS q 8 Is 3} } To ate F? | hb 0 
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y ja, - 121 5. 


Ty HAT chis cnporean#' — may a fully comprehended; 
it will be neceſſary to recur to the acts of the General Aſſembly, 
which ſuperinduced the trial. At the laſt May ſeſſion, an 
act was made for emitting the- ſum of one hundred thouſand 
pounds, lawful money, in bills, upon land ſecurity, which ſnould 
Paſs in all kinds of buſineſs, and payments of former contracts, 
upon par with ſilver and gold, eſtimating an ounce of coined 
ſilver at fix ſhillings and eightpence. Another act was paſſed in 
the June following, ſubjecting every perſon who ſhould refuſe 
the bills in payment for articles offered for ſale, or ſhould mike 
a diſtinction in value between them and ſilver and gold; or 


vho ſhould in any manner attempt w depreciate them, to a penal- 


ty of one hundred pounds, lawful money; one moiety to the 
State, and the other [moiety to the informer; to be recovered 
before either of the Courts of General Seſſions of the — or 
the en Court of Ar &c. 

Erinner ſoon! evinced: the inadequacy. wf this rhedface 
to the objects of the Adminiſtration :' And at a ſeſſion of the 
General Aſſembly, ſpecially convened by his Excelleney the 
Governor, upon the third Monday of the following Auguſt; and- 
ther act was paſſed, in addition to and amendment of that laſt 


mentioned, wherein it is provided, that the fine of one hundred 


Pounds be varied; and that oy the future the fine ſhould —_ 
\ - — 
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leſs than fix, nor exceed thirty pounds, for the firſt offence : : The 
mode of proſecution and trial was alſo changed, "agt * 
the be Bark clauſes, „that the complainant ſhall apply to 
either of the Judges of the Superior Court of Judicature, &e. 
within chis State, or to either of the Judges of the Inferior Court 
of Common Pleas within the county where ſuch offence ſhall be 
committed, and lodge his certain information, which ſhall be 
Med by the Judge in the following form, & g. It is. [then | 
provided, that the perſon complained of come before a Court to 
be ſpecially convened by the Judge, in three days; that the 
ſaid Court, when ſo convened, ſhall proceed to the trial of ſaid 
offender, and they are hereby authorized ſo to do, without any 
Jury, by a majority of the Judges preſent, according, to the laws 
of the land, and to make adjudication and determination, and 
that three members be ſufficient-to conſtitute. a Court, and that 
the judgment of the Court, if againſt the offender ſo complained 
of, be forthwith complied with, or that he ſtand committed to 
the county gaol, where the ſaid Court may be ſitting, till ſentence 
be performed, and that the ſaid judgment of ſaid Court ſhall be 
fiial and concluſiye, and from which there ſhall be no appeal; 
and in ſaid proceſs no eſſoin, protection, e or W 
thall bein 1 18 n n or allowed.” „ 


In es of a ſuppoſed vialation of 2 20, e 
vett exhibited his complaint to the Hon. Paul Mumford, Eſq; 
Chief Juſtice of the Superior Court, at his chamber, who cauſed 
à Special Court to be convened: But as the information was 
given during the term of the Court, it was roberrucd lb into che term: 
for conſideration and final determination 21 de 19119 dae 


Joun WzzDzN, being 88 and preſent i in. Court, 94 
the following anſwer: „That it appears by the act of the General 
Aſſembly, whereon ſaid information is founded, that che ſaid act 
hath expired, and hath no force: Alſo, for that by the ſaid act 
the matters of complaint are made triable before Special Courts, 
Incomtroulable by the Supreme Judiciary Court of the State: 
ae for urch r is ee ſaid 9 authorized and 


empowered 


8 f 
95 
| a 


enipowered to-impannel a jury to try the facts charged in he 
information ; and fo the ſame | is unconſtitutional and void. Az 


Tims ee was en "ſs the ab af cheſe drittem 
ö are in __ has man, words : os. 
| 1 vo not appear, m ay it nels the Murer 8 upon 
bv preſent occaſion, fo Ne in the line of my profeſſion, as in 
the character of a citizen, deeply intereſted in the conſtitutional 
laws of a free, ſovereign, independent State. And, indeed, 
whenever the rights of all the citizens appear to be eſſentially 
connected with à controverted queſtion, conſcious of the dignity 
of man, we exerciſe our legal talents only as means conducive 
to the great end of political ſociety, general happineſs. In this 
arduous, though! pleaſing purſuit, ſnould my efforts appear too 
feeble to ſupport the attempt, I ſhall derive à conſolation in 
reflecting, that the learned and e gentleman. at wy 
right is with me in the defence. 2% he 
91 SH . 4 9 24. HALL wes FEFFOSE | ; 

Well may a olds fence mark the attention of: this 
numerous and reſpectable aſſembly ! Well may anxiety be diſ- 
Pl ayed "in every countenance 1 Well may the dignity of the 

eneh condeſcend to our ſolicitude for a moſt candid and ferious 
attention, ſeeing that from the firſt ſettlement of this country un- 
til the preſent moment; a queſtion of ſuch magnitude as that 
upon which the judgment of the BENE is nor prayeds hath x not 
been Judicially en 9 5491 „ 07 DIES] gin gate 


Jo 21 113 iy 1147" it ebb 


WY 


* © Happy am x: may it pleaſe-yane: Mendes in making g my 
inne acknowledgments to the Court, for permitting the 
Formation and the plea to be confidered by them in their ſupreme 
Judiciary capacity . By this indulgent conceſſion, e feel our- 
ſelves at liberty to animad vert freely Upon the illegality of the 
. ede erected by the Genetal Aller Ly in the 
ly in contemplation. The embarraliments 
mae Kees rler to the juriſdiction, by removing 
"the cauſe Wente Special Cobrt into this Court, ate totally 
removed 3 * with them, * PRI neceſſity of 8 
your : 


* I 


your Honours as individually compoſing fo dangerous a tribu- 


nal. The idea of that neceſſity is truly alarming, and we cannot 
do juſtice to our own feelings, without expreſſing a fervent wiſh 
that it may hereafter be ever baniſhed from the human breaſt! 


In diſcuſſing the ſeveral points ſtated in the plea, we muſt 
neceſſarily call in queſtion: the validity of the legiſlative act upon 
which the information is grounded. We ſhall attempt moſt 


clearly to evince, that it is contrary, to the fundamental laws of 


the State, and therefore, as the civilians, expreſs it, a mere nulli- 
ty, and void, ab initio. We ſhall treat, with decent firmneſs, 


upon the nature, limits and extent, of the legiſlative powers; 


and deduce, from a variety of obſervations and authorities, that 
the Legiſlature may err, do err; and that this, act, if we confine 
ourſelves to the ſubject matter of it, can only be conſidered as 
an act of uſurpation; but having been enacted by Legiſlators of 
whoſe integrity and virtue we have the cleareft conviction, and 
of whoſe good intentions we have not a doubt, it will be viewed 


as an haſty reſolution, inconſiderately adopted, and ſubject to 


* 
7 


legal reprehenſionn 
F Is %%% „ e EDIT SATIIECE 

Tux parties named in the proceſs. are of no farther conſe- 
quence; than as the one repreſents the almoſt forlorn hopes 
of an hitherto diſappointed circle; the other as a victim; the 
firſt deſtined to the fury of their intemperate zeal and politi- 
cal phrenzy. Why ſhould. the abettors of this ſalutary act, as 
many are pleaſed to call it, retire behind the curtain, in the day 


of trial, unleſs ſomething within them declares that all is not 
right? Or, dare they not appear in the character of informers 2 
Why ſhould their artillery be levelled againſt an unfortunate 


man, who, not three weeks ſince, was an object of charity in the 
Areets of Newport; and now, poor: penſioner upon the boun- 
ties of an hour, is, called upon. to anſwer, criminally, for re- 


e 


-tuſing, beef at ſourpence the pounds, when it coſt: him ſixpence 


upon the hoof, although purchaſed of ſame; of the moſt influential 
promoters of the preſent meaſures/?——Were. they dubious. of 
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of eigen character and fortune, who daily ard openly tram- 
: ple upon this favourite idol? Were they not acquainted witli a 
. U 8 and are they not intimately connefted with a Cooke . 
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| ISN was . the fentitnent of a fine writer, * that i in 
a democratical government, the cuſtoms and manners controul 

the laws: And whenever an attempt is made to force upon the 
5 people a ſyſtem repugnant to their principles, and at which every 
1 Lo ſentiment of. integrity mult reluct, the authors themſelves, how- 

d ever ſanguine in their hopes, will ever betray an inſtability in the 

execution, that generally forebodes diſappointment and chagrin.. 
To your Honours, however, it is ſubmitted to determine, how far 
the obſervation will apply to the cauſe on trial. The peace, the 
honour, the ſafety of the State, depend upon; and the Rae n un 
born millions a be affected by it. 


N Tus belt point to which we Glicit the attention: of the Hon. | 
N ; Courr is, that the a& of the Legiſlature, upon which the informa 
= tion. is founded, hath expired.. 


| In the preamble to this act it is dated, & that this: uſual and 
ſtated methods and times of holding Courts within this State are 
| impracticable, inexpedient, and inapplicable to the true intent 
and meaning of the ſaid act (the act inflicting the hundred pounds 
penalty) and altogether inſufficient to carry into effect Oy 3 25 
; Fare of this Legiſlature, . touching the ſame. . . 


— JUST RPA Tn TI gen nn 
— — — 


Tarn follows : : Be it enacted, that the mode of  pirgvediie, 

and the method of law proceſs, againſt any perſon or perſons : 
f «who ſhall be guilty of a breach of the afore/aid act, &c. ſhall be 

4s followeth. Hence, it is evident, that the principal aim 1 

this act, is ſo to modify and vary the proceſs, as to-enforce' the 
ſanctions of the former; leſſening, however, the fine, to render 
- Proſecutions more familiar and practicable. Examine the act 
with the, moſt critical exactneſs; there is not a clauſe in it which 
1 creates a crime, or defines or qualifies an action, ſo as to infer the 
| | idea = criminality, ' _ Obſerve therefore a ſubſequent clauſe, _ 
| | 125,515, WW * 
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A „ Monceſquir, 


K 1 


—— =, 


into een wal be in force Be 4 and Weg i 1080 every 

purpoſe therein mentioned and contained, until all e 
which have been committed and complained of, and which may 
be committed and complained of, until the expiration of ten 
days after the riſing of this Aﬀembly, may be fully heard, tried 
and determined; an; thing in this act to the contraty in any wife 
Weir teens. What then hath become of the legal mode, 
inted out in the act, ſince the expiration of the ten days there- 
=. mentioned ? What other legal mode, than that in queſtion, 
is taken notice of? That is the only antecedent to the limiting 
clauſe; at leaſt, it is the laſt antecedent; and ſo grammatically, 
as well as legally, is intended. to continue. 1 in force the faid ſpace 

of ten days. 8 11 ; 


4 411 $1 4 


* Tux legal mode”. < ſhall be i in force” <© _ as: expiration 55 
of ten days; conſequently, at the h of ten days there | 
was an end of it. ex 

Foz penal ſtatutes are to be ad rity ; not only 
with regard. to the Fn and the penalty, but alſo with reſpect to 
the proceſs ;, more eſpecially when the manner of trial is pus 
mant to the common pee! = | 


10 f 


4 + & ©$ 


1 4 ſenüble that ſtatutes, ade pro publico bono. uch malo, 
as in the preſent inſtance) claim a liberal conſtruction. Of that 
kind may be deemed, in legal contemplation, the emitting act, 
whereby it may be ſuppoſed. that the means of commerce and 
other 0 ſs are enlarged: :, But this act and the former penal 
act becoming one, are altogether penal. They are not directed 
to the public good; dar are bad M. mech 8 as £0 Ly e 
to liberal conſtruction 9 


3 it 'be EIA this contin vo uld amy 
oppoſe and fraſtrate- the general intent o 0 0 pi ature; 1 
to F 


5 1 85 


anſwer, the Courts of law will endeavo the N | 
Os of the Legiſlature, if not oppoſe ſed wy" a "PROS legal con- 
ſtruction: 


* 1 Blac, Com. 38. 
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cannot depart from this rule of deeiſion. 


2 s e ien 2517 bns Sent 
Bur, may it pleaſe your Honours, WE. do not 


cipal reliance. upon this ohjection, e in legal propriety 


incontroulable by the Supreme Judiciary 
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\ | -Tauzznate,-in all free governments, three bi oa of 
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muſt conform. Such is the Court before which. 1 Totte iet 
ur 


1 TS 

Colony ind Plantation; and which ſhall be in diſpute, and depend=3 
ing there, as they ſhall think fit; and alſo to diſtinguiſn and ſer 
forth the ſeveral names and titles, duties, powers and- limits, of 
each Court, office and officer,' ſuperior and inferior.“ In con- 
- ſequence, whereof, the General Aſſembly, in che year 1729, 
eſtabliſhed this Court in its preſent form « a Superior Court of 
Juditatüre, Court öf Aſſize; and General Gaol-Delivery, over/the 
whole Colony, for the regular hearing and trying all pleas, real, 
erſonal and mixed, and all pleas of the Crown.“ That they 
all have « the fame power and authority, in all matters and 
things in this Colony, as the Court of Common Pleas, King's. 
Bench, or Exchequer, Have, or ought to have, in that part of 
Great-Britain heretofore called England, and be empowered to 

give judgment in all matters and things before them cognizable, 
and to award execution there.. 
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Tais eſtabliſhment hath never been varied, nor the juriſdic- 
tion of the Court diminiſhed. The powers annexed to it were 
derived from the charter, from our original conſtitution; and by 
an uninterrupted exerciſe have become matters of common right. 
In paint of antiquity, we find them'exiſting, in full vigour, in 
the earlieſt periods of which we have any regular traces of the 
Engliſh conſtitution. It is unneceſſary however to look any far- 
ther back than to the Norman reigns, when juſtice was exerciſed 
in one Court, called the aua regis; out of this Court 
the Courts of Common Pleas and Exchequer ſeem to have been 
derived, ſome time before the making the ſtatute of Magna Char- 
ta; the former of which Courts properly determines pleas merely 
civil, and the latter thoſe relating to the revenue of the Crown. 
And after the erection of theſe Courts, the Supreme Court ſeems 
by degrees to have obtained the name of the Court of King's Bench, 
and hath always retained a ſupreme juriſdiction in all criminal 
matters... 8 | „ 
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Tux extent of theſe powers is well defined by the author laſt 

referred to, as well as by moſt of the writers upon the ſubject. 

% There is no doubt but that this Court, being the higheſt Court 
I State laws, 51. * 2 Hawk, P. C. 6. + 2 Hawk, P. C. 8. 
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Precedende ; but by an oe ans of arran 
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of common law, hath not only power to reverſe erroneous judg- 


ments, given by Inferior Courts, bur alſo to puniſh all inferior 


Magiſtrates, and all officers of juſtice, for all wilful and corrupt 
abuſes of their authority.” E Bs 


IT commands, prohi bits and reſtrains; all inferior juriſdictions, 
whenever they attempt to exceed their authority, or refuſe to 


' exerciſe it for the public good, or upon the application of in- 


dividuals. There are many inftances, I muſt confefs, in which 
no appeal is allowed from other Courts to this Court; and in 
ſuch caſes it will not interpoſe its ſupreme controul, unleſs the 
other Courts exceed their authority, or otherwiſe, as before men- 
tioned. : 5 1 8 


Lr us illuſtrate the ſubject by reflecting, for a moment, upon 
the eſtabliſhment of our Courts of General Seſſions of the Peace. 
They are five in number, correſponding to the five counties of the 
State. They have cognizance of all crimes not capital, ariſing 


vuithin their reſpective diſtricts, and their juriſdictions are perfectly 


equal. Suppoſe them exerciſing their legal judgments upon the 


ſame law; and that this law is of a complicated nature, admitting 


of different conſtructions, both in the definition of the crime, and _ 
the mode of puniſhment : May we not, muſt we not, conclude, 


_ that” the ſame law would have different operations in the dif- 


ferent counties? Hence ariſes the neceſſity of a ſupreme controul, 
of a common ſtandard, to which the opinions of theſe five Judi- 
catories ſhall be conformable. The citizens are entitled not only 
to liberty, ariſing from the ſecurity which the laws afford, but 
they are equally: entitled, and entitled to equal liberty. They 
muſt, therefore, they will apply to one tribunal, as to a focal 
point, where the knowledge of the law is concentered, and from 
whence its voice will be heard with irreſiſtible conviction, con- 
firming the principles of univerſal equality. 


Hap the cognizance of informations been confined to the 


Courts of Seſſions only, the evil might have been remedied, with= 


out appeal, by writs of Certiorari, Prohibition, Mandamus and 
gement in the _ 
Vrauriſdictions, 
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- juriſdictions, the Judges of this Court are preciſely upon a level 
with thoſe of the Seſſions, Their juriſdiction is concurrent, 
cumulative and equal. Conſequently there would not be a pro- 
priety in applying to this Court, in their ſupreme judicial capa- 
ciety, to correct the errors and reſtrain the exceſſes that might 
ariſe from oppreſſive determinations. For in the ſecond, they 
might counteract their firſt deliberations, or refuſe to grant re- 
dreſs : But by their firſt deciſions, as a Special Court, a legal pre- 
judice would naturally be formed in the minds of the Judges 
individually, which might totally obſtruct the avenues to juſtice. 
The pride of opinion is more or lefs prevalent in all men, how- 


ever exalted their ſtations; and however conformably the inten- 
tion may be to the principles of rectitude, the judgment will be 


biaſſed by pre-exiſting opinions. 


* 


Mak ING every poſſible conceſſion for the ſake of the argu- 


ment, the Supreme Judiciary Court could only correct the errors 
of its own Judges, determining in the Special Court; and there- 


ſore the extravagancies that might accompany the proceedings 
of the other five Courts, could not, in any poſſible caſe, be re- 


prehended. 


n 


1 May it pleaſe your Honours, 


e 


o 


As all the glory of the ſolar ſyſtem is reflected from yonder 
refulgent luminary, ſo the irradiations of the inferior juriſdie- 
tions are derived from the reſplendent controul of this primum 
mobile in the civil adminiſtration. Under its genial influence, 
therefore, we beg liberty to conſider the laſt point ſubmitted to- 
the judgment of the Court, * that by the act of the Legiſlature: 
the Court is not authorized or empowered to impannel a jury for: 
trying the facts complained of in the information.” W eee 


— 
0 
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Tux propoſition cannot be controverted: The expreſſions in 
the act, © that the majority of the Judges preſent ſhall proceed 
to hear, &c. without any jury, do not require a comment. 


p SHOULD it be objected that this clauſe of the act only empowers | 
the Judges to try the fact, when the parties will agree to wave 
„ 5 = 5 the 
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che trial by. jury, it will be ſufftient to anſwer, that the General 
Aſſembly intended directly the contrary. It is well known by 
all preſent, that on one day this clauſe was rejected, but on the 
day following (in conſequence of a nocturnal imperium in imperio, 
or convention of part of the members) a motion was made for 
receding, and they did recede accordipgly. The general tenor 
of the act was ſo repugnant to the honeſt feelings of the people, 
when excited by ſober reflection, that the junto out of doors, 
and poſſibly ſome leading men within, were apprehenſive that 
1 convictions would not take place in the uſual mode of trial. 
They aimed therefore at a ſummary proceſs, flattering them 
J ſelves that. the, Judges, being ele&ed by the Legiſlators, would 
g blindly ſubmit to their ſovereign will and pleaſure. But, happy 

for the State, our Courts in general are not intimidated by the 
-. dread, nor influenced by the debauch of power 


( 


| — part of the ſubject, and which is by far the moſt” im- 
i portant, will require a more ample diſcuſſion than the preceding. 
/ ] muſt therefore beg the attention of the Honourable Court to the 
: following conſiderations :. That the trial by jury is a fundament- 
| | - al righr, a part of our legal conſtitution : That the Legiſlature. 
| Cannot deprive the citizens of this right: And that your Honours 
= can, and we truſt will ſo determine. 
« | By the Sonst Charter of I abarties which was obtained 
ſword i in hand from King John; and afterwards, with ſome alter- 
ations, confirmed in Parliament by, King Henry, the Third, his 
ſon, which charter contained very few new grants; but, as Sir. 
Edward Coke obſerves, was for the moſt. part declaratory of the 
principal grounds of the fundamental laws of England. After- 
wards, by the ſtatute called Confirmatio Cartarum, whereby the 
1 Great, Charter is directed to be allowed as the common Jaw, all 
1 Judgments contrary. to it are declared void; copies of it are or- 
N lered-to be ſent to all cathedral churches, and read twice a year 
4 to the people; and ſentence of excommunication is directed to 
| be conſtantly. denounced againſt. all thoſe that by word, deed 
q * „ counſel,; act contrary che erg or in any * infringe it. 
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Next by a multitude of ſubſequent corroborating ſtatutes (Sir 


Edward Coke, I think, reckons thirty-two) from the Firſt Edward 
to Henry the Fourth. Then, after a long interval, by the Peti- 
tion of Right; which was a parliamentary declaration of the liber- 
ties of the people, aſſented to by King Charles the Firſt in the 
beginning of his reign, Which was cloſely followed by the ſtill 
more ample conceſſions made by that unhappy Prince to his 
Parliament, before the fatal rupture between them; and by the 
many ſalutary laws, particularly the Habeas Corpus act, paſſed 
under Charles the Second. To theſe ſucceeded the Bill of 


Rights, or declaration delivered by the Lords and Commons to 
the Prince and Princeſs of Orange, February 13, 1688; and 


afterwards enacted in Parliament, when they became King and 

ueen: Which declaration concludes in theſe remarkable words: 
« And they do claim, demand, and inſiſt, upon all and fingular 
the premiſes, as their undoubted rights and liberties.” And: 
the act of Parliament itſelf recognizes © all and fingular the 


rights and liberties, afferted ahd claimed in the ſaid declaration, 


to be the true, ancient and indubitable rights of the people of 
this kingdom.” Laſtly, theſe liberties were again afferted, at 


the commencement of the preſent century, in the act of ſettle- 
ment, whereby the Crown was limited to his prefent Majefty's. 


illuſtrious houſe, and fome new proviſions were added at the 
ſame fortunate æra, for better ſecuring our religion, laws, and 
liberties ; which the ſtatute declares. to be © the birthright of the 
people of England;“ according to the ancient do@rine of the 
common law.“ The ſame elegant writer, who appears to poſſeſs: 


the higheſt degree of information in legal hiftory, obſerves, when: 


ſpeaking of this palladium of liberty “, that © it is a trial that hath: 
been uſed time out of mind in this nation, and ſeems: to have 
been coeval with the firſt civil government thereof. Some 
authors have endeavoured to trace the original of juries up as 
high as the Britons themſelves, the firſt inhabitants of our iſland;, 
but certain it is, that they were in uſe among the earlieſt Saxon 
Colonies, thefr inſtitution being aſcribed by Biſhop Nicholſon to 
Woden himſelf, their great Eegiſlator and Captain. Hence ir 
8, that we may. find traces of juries in the laws of all thoſe 
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nations which adopted the feodal ſyſtem, às in Gef many; Frans; 
and Italy; who had all of them a tribunal compoſed of twelve 
good men and true, © boni-homines,” uſually the'vaſſals or tenants 
of the Lord, being equals or peers of the parties Iitigant.: And; abs 
the Lord's vaſſals, judged each other in the Lord's Courts; ſo the 
King's vaſſals, or the Lords themſelves, judged each other in the 
| King's Court. In England. we find actual mention of them ſa 
early as the laws of King Ethelred, and that not as a.new invention. 
Stiernhook aſcribes the invention of the jury, which in the Teuto- 
nic language is denominated: #24b4a, to Regner, King of Sweden 
and Denmark, who was cotemporary with our King Egbert: Juſt 
as we are apt to impute the invention of this, and ſome other 
pieces of juridical polity, to the ſuperior genius of Alfred. the 
Great; to whom, on account of his having done much, it is uſual 
to attribute every thing: And as the tradition of ancient: 
Greece placed to the account of their own. Hercules whatever 
atchievement was performed ſuperior to the ordinary proweſs of 
mankind. Whereas the truth ſeems to be, that this tribunal. was: 
univerſally eſtabliſhed among all the northern nations, and ſo in- 
terwoven in their very conſtitution, that the earlieſt accounts of- 
= the one give us alfo ſome'traces of the other.. Its eftablihment: 
5 however and uſe, in this iſland, of what date ſoever it be; though. 
F for a time greatly impaired and ſhaken by the introduction of the- 
Norman trial by battle, was always ſo highly eſteemed and valued 
by the people, that no conqueſt, no change of government; could 
ever prevail to-aboliſh it. In Magna Charta it is more than once 
inſiſted on as the principal bulwark of our liberties: But eſpe- 
cially, by cap. 29, that no freeman fhall be hurt, in either his. 
perſon or property, *“ niß per legale juditium purium ſuoruts' Del 
per legem terre.” A privilege which is couched. in almoſt the 
ſame words, with that of the Emperor Conrad, two hundred 
years before: de Nemo beneficium ſuum perdat, niſi ſecundum conſuetu> ' 
dinem antece noftrorum et per jtalicium parium ſuorum.” And it 
was ever eſteemed, in all countries, a: privilege of the highelt 
and: moſt. beneficial nature.” 88 FFV 


Fnon theſe paſſages in Judge Blackſtone's Commenturietz 
from the variety of authorities to which. he refers, and from many 
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| others of the oreateſt reputation, it moſt clearly appears, that the 
trial by jury was eyer eſteemed a firſt, a fundamental, and a 
moſt eſſential principle, in the Engliſh conſtitution. From 
England this ſacred right was transferred to this country, and 
hath continued, through all the changes in our government, the 
firm baſis of our liberty, the faireſt inheritance tpentadeer pr 
our anceſtors! 55 ge 
| Tur ſettlers in 1 country, from whom we Ire geſcended, 
were Engliſnmen: They gloried in their rights as ſuch: But 
being perſecuted in matters of religion, over which Joe earthly 
tribunal can have the controul, they bravely determined to quit 
their native ſoil, to bid a fiyal adieu to the alluring TG of 
their ſituation, ant commit their future exiſtence to that Al- 
mighty Power, whoſe authority they dared not to infringe, but 
in, whoſe protection they could ſafely confide. They tempted 
f the ſoaming billows, they braved, they conquered the boiſterous 


Atlantic, and reſted in an howling wilderneſs, amidft the horrid. 
cayerns of the untamed beaſts, and the more dangerous haunts 


of ſavage men! They retained their virtue, their religion, and 


their inviolable attachment to the conſtitutional rights of their 
former country. They did not withdraw or wiſh to withdraw 
themſelves: from their allegiance to the Crown, but emigrated. 
under a ſolemn aſſurance of receiving protection, ſo far as their ſitu- 
ation might require, and other circumſtances render practicable. 


Tus laus of the 3 being the Faber of all the ſubjects, 
followed theſe pious adventurers to their new habitations, where; 
increaſing i in numbers, amidſt innumerable difficulties, they were 
formed into Colonies by royal Charters, in nature of ſolemn com- 


ans, confirming and alas their privileges. 1 


15 the Charter 3 to our forefathers, the cloning para- 
graph. claims our particular attention: © Thar all and every, the 
bjects of us, our heirs and ſucceſſors, which are already plant- 

ed 4257 ſettled within our ſaid Colony of Providence Plantations, 


Which ſhall hereafter go to inhabit within the ſaid: Colony, and 


all Ang, cyery of their SRIGTED, which: have been born al or. 
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General Aſſembly, after receiving the charter, in the year- 


1 15 * 


on the ſea going thither, or returning from thence, ſhall have 


and enjoy all liberties and immunities of free and natural 
ſubjects, within any of the dominions of us, our heirs or ſuc- 
ceſſors, to all intents, conſtructions and purpoſes whatſoever, as 
if they, and every of them, were born within the realm of Eng- 


Tuis conceſſion was declaratory of, and fully confirmed to 
the people the Magna Charta, and other fundamental laws of 
England. And accordingly, in the very firſt meeting of the 


thouſand fix hundred and ſixty- three, they made and paſſed an 
act, „ declaring the rights and privileges of his Majeſty's ſub- 
jects within this Colony,” whereby it is enacted, © * that no 
freeman ſhall be taken or impriſoned, or be deprived. of his 
freehold or liberty, or free cuſtoms, or be outlawed, or exiled, 
or otherwiſe deſtroyed, nor ſhall be paſſed upon, judged or con- 
demned, but by the lawful judgment of his peers, or by the laws 
of this Colony: And that no man, of what eſtate or condition 
ſoever, ſhall be put out of his lands and tenements, nor taken, 
nor impriſoned, nor diſinherited, nor baniſhed, nor any ways 
deſtroyed, nor moleſted, without for it being brought to anſwer 
by due courſe of law. And that all rights and privileges, grant- 
ed to this Colony by his Majeſty's Charter, be, entirely kept and 


| preſerved: to all his Majeſty's ſubjects, reſiding in or belonging 


to the ſame.” 


- 
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Tus act, may it pleaſe the Honourable Court, was not creative 


of a new law, but declaratory of the rights gf all the people, as de: 


rived through the Charter from their progenitors, time out of 
mind. It exhibited the moſt valuable part of their political con- 
ſtitution, and formed a ſacred ſtipulation that it ſhould never be 


violated. It would be a pleaſing, and perhaps an uſeful employ- 


ment, to trace and point out the numerous inſtances wherein the 
General Aſſembly have re- aſſerted theſe ſolemn rights; but time 


will not admit of a minute detail, I cannot however be entirely 


ſilent upon this head. c 5 7 
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Ax their September ſeſſion, in the year one thouſand ſeven 
hundred and ſixty- five, * the General Aſſembly taking into the 
© moſt; ſeripus conſideration an act, paſſed by the Britiſh Parlia- 
ment at their laſt ſeſſion, for levying ſtamp-duties, and other 
internal duties, in North-America, reſolved,  _ 


« Tax the firſt adventurers, ſettlers of this his Majeſty's 
Colony and Dominion of Rhede-Iſland and Providence Planta- 
tions, brought with them, and tranſmitted to their poſterity, and 

all other his Majeſty's ſubjects, fince inhabiting 1n this his Maje- 
ſty's Colony, all the privileges and immunities that have at any 
EO weld, enjoyed and poſſeſſed, by the people of Great» 
21 tain.“ ; 5.6 ; p 


ArTERWwarDs, at October ſeſſion, in the year one thouſand 


ſeven hundred and-fixty-nine, they unanimouſly. paſſed the follow- 


ing reſolution: f That all trials for treaſon, miſpriſſon of trea- 
ſon, or for any felony or crime whatſoever, committed and done 
in his Majeſty's ſaid Colony and Dominion, by any perſon or 
perſons reſiding therein, ought of right to be had and conducted 


in and before his Majeſty's Courts held within the ſaid Colony, 
according to the fixed and known courſe of proceeding; and 


that the ſeizing any perſon or perſons; reſiding in this Colony, 
ſuſpected of any crime whatſoever, committed therein, and ſend+ 


ing ſuch perſon or perſons to places beyond the ſea: to be tried, 


is highly derogatory of the rights of Britiſh ſubjects; as thereby 
the ineſtimable privilege of being tried by a jury from the vici- 


nage, as well as the liberty of ſummoning and producing wit- - 


noeſſes on ſuch trial, will be taken away from the party accuſed.” 


Tux attempts of the Britiſh Parliament to deprive us of this- 


mode of trial were among the principal cauſes that united the 
— Colonies in a defenſive war; and finally effected the glorious 
revolution. This is evident from the Declaration of Rights 


made by the firſt Congreſs; in October, in the year one thouſand 


ſeven hundred and ſeventy-four: The preamble ſtates, © that 
the inhabitants of the Engliſh Colonies, in North-America, by 


2 State Laws, 227. I State Laws, few digeſt, 


the 
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199 


the immutable laws of nature, the principles of the Engliſh con- 
ſtitution, and the ſeveral charters and eien have the fol- 
ts Rn” the fifch of which is, 63 is Pra ho 
FE” T nar the relpective Colonies are ends to 6g: oY common 
law: of England, and more eſpecially to the great and ineftima- 
ble privilege of being tried by their peers ue the vicinage, ac- 
ee to the courſe of that law.” 
Ar the . time 1 3 the ſeveral as of t the Bri- 
tiſh Parliament to which they declared they could not ſubmit, 
articularly * 12. Geo. 3, chap. 24, intituled, * an act for the 
etter ſecuring his Majeſty" s dock-yards, magazines, ſhips,” am- 


munition and ſtores,” which declates a new offence in America, 


and deprives the American ſuhject of a conſtitutional trial by jury 
of the vicinage, by authorizing the trial of any perſon charged with | 
the committing any offence deſcribed in the act out of the realm, 
to be indicted and ew for oy net in ny ſhire or county. whim 

the sraln?! tiles v. 2720 elan 


#15 40) 

In purſuance i the ſame 8 a bh ever  iemorable 
fourth of July, in the year one thouſand ſeven hundred and feven- 
ty-fix,” when the rights of the United States were exhibited in a 
new. blaze of glory! When, to ſupport them, the fathers of their 
country, © with a firm reliance on the protection of Divine Pro- 
vidence, mutually pledged tg each other their lives, their fortunes, 
and their ſacted honour l When they ſubmitted © to a candid 
world” the catalogue of their complaints againſt the King of Great- 
Rritain, they charged him with & et r in Maur andes, 
d the dena was L. % % ang at dl. 
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_ the firſt act af che _— Parliament now. Upon . 90⸗ 
taining the great charter of the privileges of the ſubjects:—If the 


exerciſe of thoſe privileges for ages: ff the ſettlement of a new 


world to CA Meas 0 Hr ſolemn HTO of the 1 
2 


ö bi * Art. Confe deration. 
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of this State: If the ſacred declarations of the Legiſlature at mY 
ferent periods, and upon the moſt important octafions:—If the 
| folemn appeal to heaven of the United States: In ſhort, if the 


torrents of blood that have been ſhed in defence of our invaded 
rights, are proofs, then have we'triumphed | in the! cauſe of huma- 


nity, then have we ſhewn (hard the rial my Jury is ths Ama 


of the people to 
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AsTON1SHED am I, may it pleaſe che ee Court, thar i: 
doubt ſhould hive ariſen in the mind of any, reſpecting che legal 


con ſtruction of our Magna Charta, our declaration of rights. Some 
df our warmeſt politicians, whoſe heads are undoubtedly wrong, 


and it is greatly to be feared their hearts are not tight, have bold. 
ly aſſerted, that the clauſe which declares * that no freeman, &. 


ſhall be tried, Ne. but by the lawful judgment of his peers,” ot by 
the laws of the Colony,” &c. | clearly authorizes any other mode 


of trial than that by jury, - ſhould the Legiſlature frame a law for 
that' purpoſe,” That their act would become the law of the land, 
and fo the ſpecial juriſdictions are * n., to the let- 


ter 59 5 in of our conſtitution. 
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151 it poſſible that ee ee he Knowledge) of 130 Would | 
be ſerious, when they avow ſo dangerous an opinion If they 


are, let chem be informed that they contradict the wiſdom and the 
practice of ages. That whenever a ſtatute makes mention of the 
law of the land;“ it refers either to a particular pre- exiſting law, 
to the r of laws i in Enema, or to the mode on m__ ere 

8 60" 278. FF 
' a Coke, * nid reabtgs upon the: rang bath fully G61 
monſtrated that the clauſe or by the law of the land,“ regards 
the proceſs only. That the particle or is to be conſtrued con- 
junctively. And ſo the ſentence will read, “ by the lawful judg- 
ment of his peers, by, or according to, the law of the na OD. 


« and by the law of the land: That is to ay, yy bill, Plaine, | 


information, or in "op other legal manner. | 

Won E 3 77, —— | | | 
TERRE are Any iaſtanees in the books of tion, ; 

Iibalt produce only one, the caſe of Barker againſt 1 


e ON 


*-2 Strange, 1175. 
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O a ſpecial verdict in ejectment, the queſtion turned upon 


theſe words in a will; viz. I give the ſaid premiſes to my grand» 


fon, his heirs and aſſigns; but in cafe he dies before he attains the 
age of twenty - one years, or Marriage, and without iſſue, then, 
and in ſuch cafe, he deviſed the ſame to the defendant. The fact. 
was, the' grandſon attained twenty-one, and died, having never 
been married. And it was inſiſted, that the attaining twenty-one 
was a performance of the condition, and veſted the eſtate abſo- 


lutely in the grandſon, under whom the leſſor of the plaintiff 


claimed. And judgment was accordingly given in the county 
Palatine of Durham, whereof error was brought in Banco regis. 
A ͤ ͥůůmůìgd — —ũͤetf ẽ1.᷑—T—[„—ä v R²¹ñ rica dd oe I EES e eee 
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e Ad, after ſeveral arguments, the Court affirmed the jiidg- 


ment, upon the authority of Price againſt Hunt in Pollexf. 645, 


where the word or was conſtruedeconjunctively. And they ſaid 
they would read this without the word or, as if it run, „“ and it 
he dies before twenty-one, unmarried and without iſſue; which 


he dict not do, for one of the circumſtances failed. And all put 


together are but in the nature of one contingency; and it was 
conſiderable, that this was not a condition precedent, but to de- 
ſtroy an eſtate deviſed by the former words in fee.“ 


IR cor rer in an excellent treatiſe of law in general, ſub- 
joined to the memoirs of the Houſe of Brandenburgh, written by 
that great legiſlator, the illuſtrious Frederick, when ſpeaking of 
the laws of England, he quotes the heads of Magna Charta; and 
when ſpeaking of this part in particular, his words are, “that 
nobody ſhall be impriſoned; or deprived: either of life or eſtate, 
withovr being judged by bis peers, and according to the laws of 


* ne e 
the kingdom.“ 0 
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Tut framers of this act however, and the ſupporters of the 
preſent meaſure, are not without a precedent ; and ſo cannot en- 
groſs all the honour to themſelves. And leſt they ſhould endea- 
vour to palm themfelves upon the deluded as originals, we wW²ill 
roduce them an inſtanee from the reignu of Henry VII. as ſimi- 
ar to the preſent, as the image in the mirror is to the ſubſtance. 
Rant VA TT, D 2 | „ IL HAP 
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THarT great oracle of the law, Lord Coke; records it in the 


following manner: „ Apainſt this ancient and fundamental law, 
(trial by jury) and in the face thereof, I find an act of Parliament 


made, that as well Juſtices of Aſſize, as Juſtices of Peace (with 


out any findigg or preſentment of twelve men) upon a bare in- 
formation for the King before them made; ſhould have full power 


and authority, by their diſcretion, to hear and determine all offen- 


ces and contempts, committed or done by any perſon or perſons, 


againit the form, ordinance and vffect, of any ſtatute made and 


not repealed; &c.—By colour of which a&, ſhaking this funda- 


mental law, it is not credible what horrid oppreſſion and exactions, | 
to the undoing of infinite numbers of people, were committed by 
Sir Richard Empſon and Edmund Dudley, being Juſtices of 


Peace through England. And upon this unjuſt |and injurious 


act (as commonly in like caſes. it falleth out) a new office was 


erected, and they made maſters of the King's forfeitures. But at 
the Parliament holden in the firſt year of Henry VIII. this act of 
the eleventh of Henry VII. is recited and made void. For that 
by force of ſaid act it was manifeſtly known, that many ſiniſter: 
and crafty, feigned and forged, informations had been purſued. 
againſt divers of: the King's ſubjects, to their great damage and: 
wrongful vexation. And the ill ſucceſs hereof, and the fearful. 


end of thoſe two oppreſſors, ſhould deter others from doing the 
like, and ſhould admoniſh Parliaments, that inſtead of this pre- 


cious trial by jury, they bring not in abſolute. and partial. trials, 
by diſcretion.” a . 


WezrLL may the eountenances of certain gentlemen be chang-- 
ed, Well may their trembling limbs denote the perturbation, 
of their minds. Well may © their hearts quake within them.“ 

For all others, who, like Empſon and Dudley, violate the 
- conſtitutional laws of their-country, deferve,' and, if they perfift: 
in their career, will: probably meet their fate! | 


Bur we ſhall proceed, with the permiſſion of your: Honours,, | 


to enquire, whether the Legiſlature can deprive” the citizens of 
their conſtitutional right, the trial by jury. 1 

| JT. WEN 
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Win mankind entered into a ſtate of civil ſociety, they ſur- 


rendered a part of their natural rights into the hands of the com- 
munity, that they might enjoy the remainder with greater ſecu- 
rity. The aggregate of this ſurrender forms the power of govern- 
ment; the firſt and greateſt exerciſe of which conſtitutes legiſla- 


- tion, or the poyer. of making laws.  Conſequentl the Le Iſlas 


ture cannot intermeddle with the retained rights of the peg 
lx the infant ſtate of ſociety, when the community conſiſted: 
of but few members, when their wants and deſires were circum- 
ſcribed within narrow. bounds, the power of making laws was 
exerciſed, by all the people aſſembled for that purpoſe, or at leaſt 
by the heads of families, who derived from nature a temporary. 
authority over their offspring. Whatever was neceſſary for the 
good or ſafety of the whole was agreed to, and each individual 
engaged to abide by the opinion of the majority. Such was the 
fituatiori of our anceſtors, when they firſt ſettled in this country. 


As ſociety increaſed in numbers and wealth, as their ſettle- 
ments were extended, and their views enlarged, it became neceſ- 
fary to delegate the powers of legiſlation, and veſt them in one 
perſon, in a few, or in many, as the community deemed. moſt. 
conducive to their common advantage. Such was the fituation. 
of our anceſtors, when they petitioned to King Charles II. to be 
incorporated into a company, with the power of governing them- 
felves.. ' Firſt by making of laws in. a General Aſſembly, to be 
convened twice in each year, compoſed of magiſtrates elected 
annually by the freemen at large, and of deputies_choſen. ſemi- 


annually from the reſpective towns as their repreſentatives. . And. 


ſecondly, by carrying thoſe laws inta, execution, by judiciary: 


eſtabliſnments. 


1 


Tux powers of legiſlation, in every poſſible inſtance; are 


derived from the people at large, are altogether, fiduciary, and 


ſubordinate to the aſſociation by which they are formed. Were 
there no bounds to limit and circumſcribe the Legiſlature ; were 
they to be actuated by their own will, independent of the funda- 
mental rules. of the community, the government would be a 

N 1 government 


» 


* 
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government of men, and not of laws. And whenever the legilla- 
tors depart from cheir- original engagements, and attempt to 
make laws derogatory to the general principles they were bound 


to ſupport; "they become tytants. For ſince it can never be 

pp n well obſerves, to be the will of the ſocie- 
K he Legiſlative ſhould have a power to deſtroy that which 
everyone Yeſtgns to ſecure, by entering into ſociety, and for 
Nie the people ſubmitted themſelves to legiſlators of their own 

aKiüg? Whenever the legiſlators endeavour to take away and 
deſtroy the property of the people, or to reduce them to ſlavery 
under arbitrary power, 'they put themſelves into a ſtate of war 
with the people.” And again , © when the legiſlators act con- 


* #* n 1 
* 


trar to the end for which they were conſtituted, thoſe who are 


. 


e . 
Tux powers „ r e are ſo clearly defined in the 
Chartet; which is concluſive evidence of the compact of the peo- 
ple, as well as of the royal intention, that a recurrence to them 
Will greatly affiſt us ini the preſent queſtion. Let us attend there- 
fore to the following paſſage © * And that they (the General 
Affemply) or the greateſt part of them then preſent, whereof the 
"Governor or Deputy-Governor, and ſix of the Aſſiſtants, at leaſt 
to be ſeyen, ſhall have, and have hereby, given and granted unto 
them, full power and authority, from time to time, and at all 
times hereafter, to make, ordain, conſtitute, or repeal ſuch laws, 
ſtatiftes, orders and ordinances, forms and ceremonies of govern- 
ment and magiſtracy, as to them ſhall: ſeem meet, for the good 
and welfare $72 the ſaid Company, and for the government and 
ordering the fands and hereditaments herein after mentioned to 
be granted, and at the people that do, or at any time hereafret 
ſhall, inhabit or be within the ſame; ſo as ſuch laws, ordinances 
and conſtitutions, ſo made, be not contrary and repugnant unto, 
Jt, a$"nezr as may be, agreeable to the laws of this our realm of 
England, confideting the nature and conſtitution of the place and 
peop © there.“ * Ra be - w * 1 C N 6 N N 93 on | „ 21 


41 „ 
* * * « 
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Tan grant, which was obtained in conſequence ofran/affooia- 
cages all the people for that purpoſe;-expteſsly limits the legif- 
lative powers; and by invariable cuſtom and uſage they are ſtill 
fo confined, that they cannot make any laws repugnant to the 
general ſyſtem of laws which governed the realm of England at 
the time of the grant. The revolution hath made nochange in 
this reſpect, ſo as to abridge the people of the means of ſecuring 


their lives, liberty and property: To preſerre ee 


ever conſidered the trial by jury the moſt” effectual.. 09 4; 


Turxr are certain general principles that arevequaltyibinding - 
in all governments, more eſpecially thoſe which define che nature 


and extent of legiſlation. 1 do not recollect-of havingiever:ob- 


ferved them ſo clearly and elegantly deſcribed, as in a treatiſe 
written by M. de Vattel, upon the laws of nations and of mAture. 


E ſhall introduce Ar therefore, a Ne is 'rranſlareds; imihis on 


words. 1 Sink. -4 ! G3 2911 90 I as (14 451? nofr: 
017 1 9. 1 ; wi of | 931375 a7 * 
0 In the 0 of affociationz im el which: 4 ads. 
of men form together a ſtate or nation, each individual has en- 
tered into engagements with all, to procure the common wel- 
fare; and all have entered into en; 2 with each individual 
to facilitate for him the means of ſupplying his neceflities, and 


to protect and defend him. It is manifeſt chat theſe reciprocal 


engagements can no otherwiſe be fulfilled, than by maigtaining 
the political aſſociation. The entire nation is then obliged to 
maintain that aſſociation; and as in its duration the preſervVation 
of the nation conſiſts, it follows from thence e ever nation ĩs 
obliged 105 arten the ny: m (LE INGO? 20 0] 26290 
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— 0 Tut 8 its laws are the baſis of. the publie 


. 


tranquility, the firmeſt ſupport of the public authority; and. | 


| Pledge of the liberty of the citizens. But this conſtitution is 4 
vain —— and the beſt laws are uſeleſs, if they are not reli- 
Siou obſerved. The nation ought then to watch very atten- 
Rely, in order to render them equally reſpected by thoſe who. 


Soyemn, and by che people deſtined to obey. To attack the 
conſtitution 


| *-Vattel, 18. I Vittel, P. 17. 


| 
| 
| 
| 
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conſtitution! of FH State, and to vialate its laws, is a capital erime 


againſtsſaciety.;! add if thoſe guilty of it are inveſted with autho- 
rity, they add to) this: crime a perfidious abuſe of the power with 
which; they are iatruſted. The nation ought conſtantly to ſup- 
preſs theſe abyſes with its utmoſt vigour and vigilance, as the 
importance of the caſe requires. It is very uncommon to ſee the 
lawis and conſtitution of a State openly and boldly oppoſed; j It is 


agaigſt lent and ſiow/ IO that a nation. ION to be rere 


1 on its guard. dT uy; 105 15 
Bur zhere, the attack is open and bold; Lit comes with 
violence it moves with 8 1 ee e and Theron 
e death ** 8 1224 E £7 8 
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2 2 A. VERY . enten here preſents itſelf, 45 eff 


Ong Ons; to the ſociety to make laws, both in relation to the 
ma 


er in Which it deſires to be governed, and to the conduct of 
the citizens. This is called the legiſlative power. The nation 
may entruſt the exerdiſe of it to the Prince, or to an Aſſembly; 
or to chat Aſſembly and the Prince ointly.; who have then a 
right of making new, and abrogating old laws. It is here de- 
manded, Whether, if their power extends ſo far as to the funda- 
mental laws, they may change the conſtitution of the State? The 
principles we have laid down lead us to decide this point with 
certainty: that the authority of theſe legiſlators does not extend 
ſa far; and that they ougbt to conſider the fundamental laws as 
facred, if the nation has not, in very expreſs terms, given them 
the 1 wp” change them. For the conſtitution of the State 
ought to be fixed z. and ſince that was, firſt eſtabliſhed by the 
nation, which afterwards truſted certain perſons with the legiſla- 
tive; power, the fundamental laws are excepted from aher com- 
miſñion. It appears that the ſociety, had only reſolved to make 
proviſion for the State s being always forniſhed with — ſuited 
to 1 conjunctures; and gave the Legiſlature, for that 
purpaſe, the power af abrogating che ancient, civil and political 


_ lajvs that were not. fundamental, and of, making new ones; but 


nothing Reads us an that it. Was willing to ſubmit; the; con- 


; (oe tt Ane ; ſtitution 
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fithtioh Atfelf 10 their:pleaſute. - Ltr ſlioft, thefe legiflafbrs derve 
their power from the conſtitution; ow then ca they change it 


without defiroying the foundation of their authority! * 
iert 4790 4 og 9 75 24 3 V Fs w_ F = F 4 


- Have the citize us of this bredeoraiet entruſted: thei l toniflarces 
pes rv alterinꝑ their vonſtitutlen ?=If they:have,,when 
and where” was the ſole mn meeting of all the people for that pur⸗ 
poſe pan 7 what: public: * have they dedtared it, or in 
What part of their conctuct have they betrayed ſuch extravagance 
and folly For what have a, contended through a long 
pattifuÞahd bloodyiwary büt to ſecure Weib Ad, a mit uns 
Tallied to>peſteriry;'the-Theſtimable privileges they received from 
their forefachers Will they ſuffer: the-glorious price of all theit 
tolls te bt wreſteck from them, and loſt forever, by the men 
their Mn creating =. Fhey Who have ſuatehed theit liberty from 
the jaws of the-Brieiſh'lion,” amidſt the thunders of contending 
nations, will Le baſely ſurrender it to the Adminiſtration of a 

ar on may the great Michael riod che Ferre and 

zuelfer riot in the ſpoils of angel u 10 If 
, Ut ine A 0. gr? arty 
- eee W 4 Wins TEE 52 tip 
that None but a'Britiſh' emiſſary, or a traitor to his country. 
Are there any ſuch amüngſt us he Ampeg wn 
been heard; and God forbid! RAINY fhould continue: if 
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fv: de habe not @wh{iutioni 1b 7 wh Abdi doth o 
General Aſfembly convene to make laws; and levyrtaxes'? Their 
appeinxment by rhe freemen df the [rowns, exulu gthe idea ot 
a pre-exiſting ſocial e canndt ſeparately give them power 

to ke laws compulſory: upon the other towns. They could 
cnly hee} jo cht cdſe; 1 ma & ſdelal compact between the 
peoplei of the tis, But they do meet by the appointment ot 
theft reſpective tov ne; at uch eimes and ne in ſuch num 
ders, as they have ben aceuſtomed to dor from the beginning: 
When auer, they ase laws and le vy danbig und their conftiruencs 
Sey thoſe ae mal r on po e V client mec 
dener ande nat) in virtue f dtitutiom uch, of 
r to Os or in any anger mti rf ley violate e 1 
* tru 
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truſt repoſed in them, and ner ace err conſidered 4 
las, or bing pen. the people. lg 7:07 19wor e 
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Bur as the eve is the 1 power in government, 

who is to judge whether they have violated the conſtitutional 
rights of the people Il anſwer, their ſupremaey (conſiſting in 
the power of making laws, agreeably to their appointment) is 
derived from the conſtitution, is ſubordinate to it, and therefore, 
whenever they attempt to enſlave the people, and carry. their 
attempts into execution, the people themſel ves will judge, as the 
only reſort in the, laſt ſtages of oppreſſion./ But when they pro- 
eeed no farther than merely to enact what they may call, laws, 

nd refer thoſe to the Judiciary Courts for determination, then, 
$i: diſcharge of the great truſt repoſed in them, and to prevent 
the horrors of a civil war, as in the preſent caſe). the Judges gan, 


81 we trult' your Honour: Wilks: decide upon; cem. * 


f 3 11 113160 „ot li TAS 12 Eu 
bob edi countries; . the ſovereign mandate inen fem 
- throne ſurrounded-by-ſervile flatterers, ſycophants and knaves; 
the Judge hath nothing more to do than execute. His office is 
altogether miniſterial, being the · paſſive tool of that lawleſs domi - 
nation 'by:whichihe was appointed. Properly ſpeak ing, the judi- 
ciary power cannot exiſt where political, freedom is baniſhed from 
the adminiſtration. For without a; ſyſtem of laws, defining;and 
protecting the rights of the people, there can be no fixed principles 
or rules of deciſion; Hence:it is, that wherever the diſtinct pgw-: 
ers of government are united in one head, whether that head con- 
fiſts of « does or ol many, thafuljets groanunder Per petual ſerxitude. 
r (3 ig Wii gans 00 ie iH di 
sar. Aon on of many: : For it is veruilmenarerial! by whom: 
ſeourges, chams and tortures, are inflicted, provided: ef muſt, 
ſubmit to them. The ſtudied land unheard of eruelties of. a Di- 
onyſius, who violated ævety right of humaniiy in his tytanny over 
the Syraeuſians duting the ſpacer of thirty eight years, were not 
more horrid and ebegrablethan che united barharities of che Cours 
hof Thirty, leſtabliſhed at Achens, who cauſed mare citizens z 
Sete, in ei t months of peace, than chein enemies hadi ds 
yediin a thirty years Mar lin Ius 111 10 youſtob on "Toe 
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8. Now AI capable of aiſingtding bees, an ftabliſhed Fr 
 Tanhy: and that government where the Legiſlative makes the law, 
and dictates to the Judges their adjudication. * For in chat caſe,» 
were they to ena&tyrannical laws, they would be ſute to have them | 
executed in a tyrannical manner. The ſervility of the» Courts p 
5 3 Fs vouldꝭ render them totally ſubſervient to the will 15 wr 0/1097 AAA 
and the er ans was or fly to arms. bei, 35 
| i Sia: ae s ei nw 75 5 hy 28 7 433 4 | 
I. civil as well Ae moral agency cheie” is: a 8 of the will 
b exerted in forming the judgment. Without the: exer 
ciſe of this, we cannot be ſaid to eee g at bat” but our actions 
are wholly paſſi de; and ſd. in a moral ſenſe, we cd mot berãc- 
oountable, and in a civil point of view we ſhould be deprived 
| of all liberty. "IVES 8 341 538! 10 dla $. * * s 14 mers 
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— Bamb. beg nnn its Own n and 
0 4 the more:conformably. its actions are to its nature; the nearer ĩt ap4 
proaches to perfection: But when its actions are impelled by ex- 
ternal: force, it is 110 0 0 the: menſs Ae preſervation wg 
Fr N N | 1 133 ns $ 05124 
C361 IEG, n ont | 55 i Je —1 550 Jo 150 „t 
| A X ATION may be. confileted: as 4 moral being, whoſe: healch 
and ſtrength conſiſt in the due proportion nice adjuſtment and 
equal preſervation, of all its parts: And when one branck of the 
government ſteps into the place of another, and uſurps its funca 
tions, the health and the ſtrength of the nation are impaired: And 
thouldithe evil be continued, ſo as that the one be deſtroyed N the 
other, the nation G would be e wy diſſolution. 976 11268 
9 440 TOS Ot 199% Wo Fer It 42 ora | 
- Have the: Jadges: i Power. to repeal; to arnend; to alter laws} 
or to make new laws: God forbid ln that caſe they would bea 
come Legiſlators. Have the Legiſlators power to direct E 
Judges how they ſhall determine upon the laws already made F— 
God forbid) An that. caſe they would become Judg be ö 
true diſtinction lies in chĩs, that the Legiſlari ve Lene ihcontroub 
able power of making laws not: an en clibicontidagah *- 


The Judiciary have the ſole power of judging of thoſe laws, and 
3: are bound to execute them; but cannot admit any act of the Le- 


giſlative as which is againſt the conſtitution. 
E 2 TE 
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Tu Judges are ſworn << truly and impartially. to execute the 
laws that nom are or ſhall. . be made, according to the beſt 
of their ſleill and underſtanding.“ They are alſo ſworn (to hear true 
allegiance and. fidelity tochis State of Rhode · Iſland and Providence: 
Plantations, as a free, ſovereign. and independent State.” But 
this became a State in order to ſupport its fundamental .conftitu- 
tional laws, againſt the enoroachments af Gteat- Britain. Tbe trial 
by jury, as hath been fully ſhewn, is a fundamental, a conſtitu- 
tional law and therefore is binding vpon che Judges by ehe 
der, the oath of allegiance, 4 the oath of office... n 


Ix is 4 ethics, « that if two dutiesor KY AAA book: 


of which, cannot he performed, urge us at the „ Ef N 


emit the leſſer, and embrace the greater.” 


Lr the qu jeſtion then fairly be ſtated. The General Aſſem⸗ 
bly have — a law, and directed the Judges to execute it by a 
mode of- e to the conſtitution. What are the 
Judges to; 
ſuch a mode of trial at the times of their appointment and takin: 
the oath of office ?—Surely it did not. Fhe act of Aſſembly chen 
cretts a ne office, the exerciſe of which, other things equal, 


they may undertake, or refuſe, at their on option. There is no- 


duty, no obligation in the way.. In refuſing, they incur. no pe- 
nalty ; nor ean their ſo doing work a forfeiture of their offices as. 
Judges of the Supreme Judiriary Court. But when it is conſi- 
detecd that the exerciſe of this office would be acting contrary. to 
their oath of allegiance, and the oath of office, they are bound to- 
reject it, unleſs the General Aſſembly have power to abſolve 
them from theſe oaths, and compel chamcy 112 of. " . 
a een ee Hen 9. 
| Fa i ; T5 

| 2 avs [beard ſame. genclemen ſpeck. of the laws cfiths. Ge- 
naral-Aſſembly. -I kDow of no ſuch laws, diſtinct from the laws 
af the State. The idea is dangerous; Ks ce ene wide 
| Shut 65 es eee 2 
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Did the nature of their juriſdiction admit of | 


to go all lengths, or not to FEE the bounds of irs appointment 
at all. So it is with the udiciar it muſt r eject all acts of the 


| n Aſſembly... Nees 


* 1 


s. are made by the General Aſſembly under the wers 
os Jerive from the conſtitution,” but when mate ay Non 
rn 


e laws of the land, and as ſuch the Court” is Thorn to execute 
them. But if the eneral Aﬀembly attempt to fake Jaws con- 
trary hereunto, the Court: canno receive the Lip as A, they cam 


not ſubmit to them. If they ould, let nie peak it with rev 
pence, they y would incur the, guilt of a double 12 ae 


$4404) JF dannen ai a 


— 


Tux life, liberty neat: property of the citizens are Weuted 2 5 
the general law of the State. We will then ſuppoſe (as the very 
nature of the argument allows us to view the ſubſect in ever poſſi- 
Ble light) that the General A ffembly N aſs an act directing 
that no citizen ſhould leave his Roufe, nor ſulkerf any of his famil 
to move out of the ſame, or the Tpace of ix monthi upon the pain 
of 90G: This would be- be contra to the laws of pature.—Suppoſe 

ſhould enact that every patent mould deſtroy ae 
child. This would be contrary to the las of God. But, d 


the common principles, the Court would be as much bound? 
execute theſe acts as any others. For if they can determine 1 
vn; any act, that it 38 not Jaw, 'andfo | rej it, they muſt nec ceſſa 


na, the, Power of 'derermining what acts are 12860 and ſo on the 5 
contrary. There is no middle line. The Legiſlative hath” 


Legiſlative that 92 THIS to e truſt tepoſed in them by the: 


N J 7 31 * Pe = f* 
<4 444 x 14 * N g 


-BuT the Judges, and all others, are Wee by the Iuus to 


people, or it; muſt adoprall. - 1 oY Prem {87 40 Mt. - T 770M! 


i preference to any human laws, 'becauſe they were ordained by 


God himſelf anten td any Civil of political inſtitütions. They: 
ate bound, in like manner, by the principles of the conſticution in 
preference to any acts of t the General 'Aﬀembly,. becauſe —4 were: 
ordained by. the e anterior to an ereated the x wers 


B 2 Wann 


{LT dx 970 STEW: dive. enn 11177 , 
Lu mode of Heating wm even a 191 in law as in philoſo-. 
phy. For wherever | there is a given force TOA to put a body ĩn 


ation, that motion will continde until the vo! is Lat by 


4 1 * 4 
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very 7 ju oubk 
the citizens g y one alte have 10 57 opt ſuch a kind 0 


government, as cd exclude the trial 'by jury, rs with the 
po nifeuphinecgofederatieg.. emagory Bop 91s 1 K 


q : Y 
#  * # & a. 4 


1 oy hg been Hewn that this 1 poſtecſes a1 my N 
in this — PR, the, Courts of King's $ Bench, Common le 
and! 110 England, let us turn to the authorities, 


and obſerve the Seen of "choſe, Counts: in ſimilar caſes. 


{1 35113 
rn 101 


| e page en wa ns Us, chat & blo of Parliament that 
PblS 40 performed.;, and. if there ariſe out of ther CC - 
heal y any, ab Auer 5 wanifeſtly contradictory 


common, ly ee 20 » with regard to. thoſe collateral cone. 


a BY: 3 he. 2 5 author having previouſly. ob ſerved, 


1 Auen the depoſitory 'of thi SEAS 7 the living 0 4 


Ang. ＋ * gn 90 "4? 
; ; 4 2 a A F 
; VE , 


by, oath. eee 1 of the and. 


w 10 n ie 1 1 4; 
N Bacon's £2 Los of #3 4 & 17 a ſtatüte & left: come 
mon right or reaſon, or repugnant, or impoſlible 1 to be performed, 


the da e law ſhall controul lit, W it to be void.“ 


11957 10 await gd vd bnood ate, nes | 
ve i Hzzz; permit, 4! May it pleaſe. your Honours, to app x he 

erf ao ah ih how FXacty i it d N 
| nt . Minne 9511119 10 141 8 f 7 5 7 


ls it Py ent wirf common ght o or 7 th that an mant man 


be egropelled cages 98 8 4 Poſer when heh ath contracted to receive 


pent ?—lIs it 8 a common right or BIR that he Hr 


receive the L, with Glyer when it is fully 
Aue in 1 ph hen e to, 5 four, for c one, 
1998429 rebki; eth i paper at 5 and that there are vety 


41492 125 BOL: ak be T6 'S many 
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receive a ſtene, 0 T for fish a ſer- 


tn I A 
fromyhis 


4 js 4 
ird las! 


Gs, hal "_F in —_— — — 5 or ae e 
him to be confined tochis bed by ſickneſs, is he to be paſſed upon 
ex K 1 man i 10 be 2 by: the tht God, or 4 0 the 1 
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3 the Jaw! wt all 1 i ae upon FI ego 
ſeſſan of the General: Afſeonbly,. is 8 be kt of Ae ?; 
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3 1 Rabba ANN or impoſſible. to, ; th perfo — . A not the 
at repugnant when!ig authorizes. the Judges 883 1 to trial 
without any jury, according to the . The laws, 
of the land conſtitute the jurors the triers of facts, and. the © Todges 5 
the trier of- law on according g 2005 known, maxim, gd 
queſtionem. Juris ręſpondent Judices, 125 gre 4255 rojo ent 19 
natores. Hou is it poſſible chen chat f u dges ſh | jtry, with _ 
out jury, and they are, directed. as. well as 9 9 9-to 
« the ſaid Court ſhall proceed, and at the ie ſame Fm according, ts | 
the laws of the land, hen thoſe 1 87 * that, 00 Sans , of 
what eſtate and condition ſoever, be molelteg, d, © without 
being, for it, brou a | Sts 10 go - paſſed 
upon nor condemned, bur AK eers 2” 
Can contraries exiſt, 8 ea 2 bis 


act therefore is impoſſih le to be EXEC 1 * 5 


de e new eee W 15 
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1 11 3 
4 the Adtrülfſtration, or auy other, that) Will eſt this "Beef; "his 
pork. *his corn, or = den ed 45 to enable tlie tetailers and 


- hoxtery to fell thoſe articles again for paper; at the fare rate 

cid Be" afforded' for filveror ?- There is not. W 8 
eonfequerice Every evi A perlen in the State is invited 
by Hw to turn informer'(a moſt eee dice) and miore than 
| Ave Hundred proſectrigns would rake place in he courſe of werk! 
e=Hortid reftection The idle, che proffigate, che abandbned of 
every "char er, would appear in the group ef f proſecyitors or wit= 
Ae „urged and puſhed on by petty Conventions and-« & 
Jontos, Wil peifury woul# tun down our fiveers like a fircam; and 
cect Ine A y tiver KazThe Judges themſelves might be 
Es „bz the pe tquifites of "office, to encohrage Informations, 
a 1 Man 5 indyftry; of Hanes: ati of property, muſt 
Jvit the State, retite from 1 N pany © or om 
An p 960 a. force . he dernpt pin is feat, an — 

1 175 or to ſecure tlie Fes ihe ily,” and their per 
ſonal it A RE the very wet br ant. that they Mall re- 


| ceive all mogies tendered and refoſed for paſt contracts, and at 


% ifation” of chree months depoſite them in the General- 


What roqm for ſpectlation, what inducement! to 
Ws what Ince Enrives'to c depreciate the eorgenen! It nk _ | 
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* Bug to return, for I muſt conſeſz the. qigreſſon is not parti. 

WE directed to whe point more immediately: in e 210d 
We —_ ras Fe in e Alpidemede: chat ec is power 

of conſtruing a ſtatute is in the IMges; for they haye authority. 

over all laws, more eſpecially over ſtatutes, to mould them ac- 

; orqing ria. resſon and dd the: beſt and trueſt uſer” 


4 
Ae 


by " Hizz. the. author — to 3995 888 and n Cal 
who fully juſtify the doctrine he advances... They are upon the 
table, and will be produced, if your Honours require it; but 
we preſume it would he: only treſpaſſing upon your patience, too 
much exhauſted already, by a tedious diſcuſſion. 1 10 


„Tk ſatisfaction you are pl aſed to. expreſs upon this: hand, 
enables, us. to purſue the ſubject in another point of view. 5 Bing 
haps. there is not a civilized; country on earth, where ſo ſmall a 
portion of natural liberty is given into the ſtock of political ſoci- 
ety, as by the people of this State. There is a certain period i in 
every year when the powers of government ſeem to expire; for 
the authority of the. old officers ceaſes with the appointment: of the 
new, and theſe cannot act until they are commiſſioned and ſworn. 
The Legiſlative of one Houſe being compoſed of. new,trembers, 
or members newly elected twice in the year, feels and carries 
into effect the ſentiments of the- people, founded upon che ex- 
tremes of liberty. The electors in the reſpective towns; have 
generally ſome point to obtain; or, which is more unfrieridly to 
public liberty, they are divided by parties, and ſo the members 
elected become the advocates of local, - intereſted” meaſures, with- 
out comparing them with the more, extenſive objects of the com- 
munity. The ſeſſions ſeldom exceed the limits of a weck: 
New laws are propoſed, acted upon and adopted, according to 
the firſt or. the preconcerted, impreſſions of paſſion, without time 
for deliberation” or reflection. The Upper Houſe, it is true, 
hath a negative upon the. Houſe of Deputies; but they never 
be in exerciſing it without endangering their next election. 
be appointment of the Judges, Jultices . of. the Peace, and 


| other 
4 vol. 643. 
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ether officers of government, being made by the members- of 

both Houſes in a Grand Committee, is very often the reſult of 
political arrangements; and more attention is paid to the carry- 
ing of certain points, than to the qualification of the candidates; 
fo that the people feel no great reſtraint from this quarter. 


War is there then, in the nature of our government, to 
prevent anarchy and confuſion on the one hand, or tyran- 
ny and oppreſſion on the other? — Before the revolution, the 
King, as Supreme Executive, formed the balance; but ſince, the 
Executive Power hath become blended with the Legiſlative, and 
we have not, like the other States in the union, adopted any 
ſubſtitute for this deferge. eee e eee 


Tux moment therefore that this Court feels itſelf dependent 
upon the Legiſlature, in the exerciſe of its judiciary powers, 
there will be an end of political liberty: For there is not an in- 
dividual of mankind but wiſhes, if poſſible, to be exempt from 

the compacts that bind others. And there may be conjunctures 
in which the love of natural liberty will hid defiance to the re- 
ſtraints of law, if the Legiſlature are blindly guided by the ge- 
neral impulſe. Or ſhould theſe attachments be more ſtrongly 
fixed to the intereſts of a few. deſigning men than to the public 
wiſh, tyranny. would fpring out of anarchy.. In either caſe, the 
interpoſition of the Judiciary may ſave the conſtitution; at leaſt: | 
for a time; and, by averting the immediate evil, will give ſcope: 
for reflection, and ſo prevent a diſſolution of government. 


Ir is extremely to be regretted, that this Court is not as in- 
dependent in the tenure by which the Judges hold their com- 
miſſions, as they are in the exerciſe of their judicial proceedings. 
The frequent changes that ariſe from annual appointments may 
have an influence upon legal deciſions, and ſo deſtroy that uni- 
formity which is eſſentially requiſite to the ſecurity of individu- 
als. But from theſe conſiderations we have nothing to fear upon 
the preſent occaſion: For the knowledge, the integrity, the 
armneſs of the Bench, will riſe ſuperior to every obſtacle; and 
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the dignity of their eee will n diſplay A. loſt u 
_ cen itlelf I. 
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wot this Hononmbls Gon 3 e W of aa 
ant, of this aſſembly, of every citizen, are due, for their ſoli- 
citous attention to their unalienable rights! Their expectations, 
their joyous hopes, await your determination ; and we all pray 
to heaven, that before to- morrow's ſun ſhall deck we Weller: 
Ky; _e _ _ watiton. in 1 enjoyment b 

2 ev 2 genre raus * ſhall ole ith pureſt flame. 
os ratitude ; and fathers, anxious for the public Sead, 
Aalen the glorious deed to their attentive ſ ons, 
_ Who'll venerate the names of thoſe; Ay ee * 2 
Who'nobly dar d to ſave our dying an: ating: 


"May it pleaſe your Hemours, ES | 
1 CANNOT _—_ . che füge. but walt come to 2 
concluſion. * Kt 


Ws Has — to . 8 the act, upon which the 
information is founded, hath expired hat by the act ſpecial 
juriſdictions are erected, incontroulable by the Supreme Judici- 
ary Court of the State: And that, by the act, this Court is not 
authorized or empowered to impannel a jury to try the facts con- 
rained in the information: That the trial by jury is a funda- 
mental, a conſtitutional right ever claimed as ſuch ever ra- 
tified as ſuch ever held moſt dear and ſacred: That the Le- 
giſlative derives all its authority from the conſtitution—hath no 
power of making laws but in ſuborgination to it cannot in- 
fringe or violate it. That therefore the act is uneonſtitutional 
and void: — That this Court hath power to judge and deter- 
mine what acts of the General Aſſembly are agteeable to the 
conſtitution; and, on the contrary, that this Court is under the 
moſt ſolemn obligations to execute the laws of the land, and 
therefore cannot, will not, conſider this act as a law of the land. 


On! ye Judges, what a godlike pleaſure muſt you now feel 
in having the power, the legal power, of ſtopping the torrent of 
F 2 lawleſs 


þ L 1] 


lawleſs ſway, and; ſecuring to the people their ineftimable rights 
——Reſt, ye venerable ſhades of our pious: anceſtors our in- 


heritance is yet ſecure! Be at peace, ye bleſſed ſpirits of 


our valiant countrymen,” whoſe” blood hack TRE eden at our 
ws to ſave a e land — 0 
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Wizz the tear is ſcarcely wipe ee the e digi 
nenting an affectionate father; a beloved brother, or 2 more 
tender friend. While the matron ſtill mourns, and the wi- 
dow bewails her only hope ! While the fathers of their coun-- 


try, ſuperior to the ilis of ſlaughter, are completing the mighty 


fabric of our freedom and independence, ſhall the eviſingd of a: 
moment rob us of our birthright, and blaſt forever our nobleſt 
proſpects ?——Forbid: _ chou GREAT LxCisLaTrOR r THE: 


UNIVERSE !— No: een e e e A bg when ed 
cc The E. Gall fade a zz ak L 


de ſun himſelf grow dim with\ age: Tg ll Ion a9 J 


And nature fink in years ; Hoflblong 


But thou (fair liberty) thou ſbalt flouriſh i in immortal — 
TNuburt amidſi the war of elements, . 
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\HE n ee of the foregning: dere andinaiva were 


immediately felt. The ſhops and ſtores were generally, 


opened, and buſineſs aſſumed a chearful aſpect. Few were the 
exceptions” to a general congratulation, and laviſh' indeed were 
the praiſes beſtowed upon the Court. The dread and the idea 
of informations were baniſhed together, while a moſt perfect 
confidence was placed in judicial ſecurity. * The paper currency 


obtained a more extenſive circulation, as every one found him- 


ſelf at liberty to receive or refuſe it. Fhe markets, Which had 


been illy ſupplied, were now amply furniſhed, and the ſpirit of 


induſtry: was generally "diffuſed. Every proſpect teemed with re- 
turning happineſs, and nothing appeared wanting to mne union 
et ray rn. the VE PI (Of : 
_1 I demon W of diſcord was not entire ſubdued; 
upon the next ſucceeding week a ſummons was iſſued from 
both Houſes of Aſſembly, requiring an immediate artendance of 
the Judges, to render. their reaſons for adjudging an act of 


the General Aſſembly unconſtitutional, and ſo void.“ Three 


of the Judges attended, the other two being unwell. This cir- 


eumſtance induced the Aſſembly to diſmiſs them at that time, 


but they were directed to appear at the October ſeſſion next 
following. „ 5 


Geer 4 of PP Judges attended, and gave notice 
in writing to both Houſes, „that they waited their pleaſure.“ 
They were informed that the Aſſembly was ready to hear them, 
and would proceed immediately OI) the * for which 


* were in attendance. 


Ciara 
; 


- [#] „„ 
CenTain ceremonies being adjuſted, and the records of the 


Court produced, the Honourable Mr. Howell, the - youngeſt 


Juſtice, addreſſed himſelf to the Aſſembly in a very learned, 
ſenſible and elaborate diſcourſe, in which he was upwards of ſix 
hours upon the floor. e 8 

H obſerved, that the order by which the Judges were before 
the Houſe might be conſidered as calling upon them to aſſiſt in 
matters of legiſlation, or to render the reaſons of their judicial 
determinatian, as being accountable to the Legillature:fbt their 
judgment. : at viertborrer | 


THarT in the former point of view, the Court was ever ready, 


as conſtituting the legal counſellors of the State, to render every 


kind of aſſiſtance to the Legiſlative, in framing new, or repeal- 


ing former laws: But that for the reaſons of their judgment up- 


4 


only to God, and their own conſciences. 


on any queſtion judicially before them, they were accountable 


Uno the firſt head, the honourable gentleman pointed out 


the objectionable parts of the act upon which the information was 
founded, and moſt clearly demonſtrated, by a variety of con- 
cluſive arguments, that it was unconſtitutional, had not the force 


of a law, and could not be executed. His arguments were en- 


forced by many authorities of the firſt eminence, in addition to 
thoſe produced upon the trial. But as this part of the ſubject 
hath in a great meaſure been anticipated, we ſhall not enter into 


a further detail, concluding that the legal defence of the Court, 


in ſhewing & that they were not accountable to the Legiflature 
for the reaſons of their judgment, will be more intereſting to 
the public. VC * SY 


Hax it was obſerved, that the Legiſlature had aſſumed a fact, 


— 


in their ſummons to the Judges, which was not juſtified: or war- 
ranted by the records. The plea of the defendant, in a matter 
of mere ſurpluſſage, mentions the act of the General Aſſembly 
as “ unconſtitutional, and ſo void;” but the judgment of the 
Court ſimply is, „that the information is not cognizable before 


them.“ 


/ : 


\ 
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hem.“ Hence it appears that the plea hath been miſtaken for 
the joudgment.! 4 0 21 2025) 1 00024 LORE 101 


_ + WHATEVER might have been the opinion of the Judges, they 
| fpoke by their records, which admitted of no addition or dimi- 
nution. They might have been influenced reſpectively by dif- 
ferent reaſons, as the whole a& was judicially before them, of 
which, it being general, they could judge by inſpection, without 
confining themſelves to the particular points ſtated in the plea. 
It would be out of the power, therefore, of the General Aſſembly 
to determine upon the propriety of the Court's judgment, wich- 
out a particular explanation. If this could be required in one 

inſtance, it might in all; and ſo the Legiſlative would become 

the Supreme Judiciary. A. perverſion of power totally ſubver- 

fine of Tivil Iiventy Tc t 155 6 . 


Ir it be conceded, that the equal diſtribution of juſtice is as 

requiſite to anſwer the purpoſes of government as the enacting 
of ſalutary laws, it is evident that the Judiciary Power ſhould be 

as independent as the Legiſlative. And conſequently the Judges 
cannot be anſwerable for their opinion, unleſs charged with eri- 
minality.. - rt 0 , UNE, 


Tux nature of their office obliges them to decide upon: every 
queſtion that can ariſe in legal proceſs. If they are not directed 
by their own underftanding, uninfluenced by the opinion of others, 
how can. they be ſaid to judge at all ?—The very act of judging, 
ſuppoſes. an aſſent of the mind to the truth or falſhood of a-pro- 
poſition. And if a deciſion is given contrary to this aſſent, the 
Judge is guilty of perjury, and ought to be rendered infamous, 


Evxnxy man is excuſable for errors of the head, provided 
ſufficient attention hath been paid to the means of information: 
But no man is excuſable for pravity or corruption of the heart. 


Tur Judges may err : For error is the lot of humanity. per- 
fection cannot be required of imperfect beings. But the very 
idea of being accountable to the Legiſlature, in matters of opi- 
FVV MET Ss nion, 
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nion, ſuppoſes the Legiſlature to poſſeſs the ſtandard of ee. 
tion. A thought highly derogatory to the attributes of Deuy !. 


Tun Judge referred. to ſeveral lag ens which are 


9 following : bs oo 70 a Mon 


|Baron Monteſquieu, in kia Spirit, of 8 WT 
tc There is no liberty, if the Judiciary Power be not ſeparated. 
from the Legiſlative and Executive. Were it joined with the 
Legiſlative, the life and liberty of the ſubject would be expoſed 
to arbitrary controul; for the Judge would then be the Legiſla- 
tor. Were it joined to the Executive Power, the Jude ee 
WN with violence and Ppeldn. | 1 

« Turxkx W be an . to every 8 were wt ſame x man, 
or the ſame: body, whether of the nobles or of the people, to 
exerciſe thoſe three powers, that of enacting laws, that of exe- 
cuting the n nne and of n the onuſrs of, indi- 
viduals. [9 20-1 ; 2 5 14:1 


4 4. 


10 


+ vg Blackſtone i in his. . FRY adopted the * 5 
ideas .—Serjeant Hawkins is preciſe and concluſive, + © that no 
ſuch N is in 2705 way „ ih . 2 mere error 85 Judt 
4: 60 3 as the Nb has 3 jurors — * the danger pfin- 
curringany uniſhment in reſpect of their verdict in criminal cauſes, 
it hath alſo freed the Judges of all Courts of Record from all proſe- 
cutions whatſoever, except in the Parliament, for any thing done 
by. them openly. in ſuch Courts as Judges: For the authority of a 
government cannot be maintained, unleſs the greateſt credit be 
given to thoſe who: are ſo highly intruſted witk the adminiſtra- 


o 


tion of. public quſtice: And it would be impoſſible for them to 


keep up in the people chat veneration of their perſons, and ſub- 
miſſion to their judgments, without which it is impoſſible te 


execute the laws with vigour and ſueceſs, if they ſhould be con- 


tiowally: el to che proſecutions of. thoſe whole, partialny, to 


* , 14 their g 
vel, I, p. 222. + 2 H. P. CC. Hts fed. 17. * . p. C. c. 72, ſect. 6. 
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their own cauſes would induce them to think themſelyes in- 
Jured. | Yet if a Judge will fo far forget the dignity and honour 
of his poſt, as to, turn ſolicitor in a cauſe which he is to judge, 
and privately and extraudicially tamper with witneſſes, or labour 
jurors, he hath no reaſon to complain, if he be dealt with ac- 
. cording: to the ſame. capacity to which he ſo baſely degrades 
himfelt.”— 1450 7 4 " 7 1 + & 


tor is apparent, that, in the firidplace, the Judges are not an- 
_ - ſwerable at all for mere error of judgment ; and in the ſecond, they 


Comraninc theſe paſſages 1155 the intention of the au- 
are triable only in Parliament formiitters of a eriminal nature. 


* 


U 


Tae ſame point is fully aſſefted in Bacon: *, But though they 
are to judge according to the ſettled and eſtabliſhed rules and an- 
Cient cuſtoms of the nation, approved for many ſucceſſions of ages, 
yet are they freed from all proſecutions for any thing done by them 
in Court, which appears to have been an error of their judgment. 


So tender and delicate is the law in this reſpect, that even Juſ- 
tices of the Peace are facredly guarded from every kind of proſecu- 
tion upon account of their opinion. IEA 


- 


- )))) I | | 
ron the ich of May, 1757,.a motion, was made in the 
King's Bench f * for an information againſt two Juſtices of the 
Peace, for arbitrarily, obſtinately and unreaſonably refuſing to 
grant a licence to one Henry Day, to keep an inn at Everſley ; 
where it was alledged and ſworn to be fit and proper; and even no- 
ceſſary, that there ſhould be an additional one (there being one 
there already) and for which occupation of keeping an inn this 
man was (as thoſe two Juſtices themſelves had allowed on a for- 
mer occaſion) a proper perſon, they having before licenced him to 
EE oo ol 7 Rn HT 2? 


on k cc Lonxp Mansfield, and Mr. Juftice Deniſon, held, that 

7 notwithſtanding this was a matter left in a great meaſure to the 
diſeretion of the Juſtices, yet if eg appeared to the Court, * ſuf- 
e oe Dok cient * 


0 * Bacon Abr. 33. f Buren, 6%. 156. 
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| [ 42 J Es | 
ficient ice laid before them, that their conduct was in- 


fluenced by partial, corrupt or arbitrary views, inſtead of exer- 
eiſing a fair and candid diſcretion, the Court might call upon 
them to ſhew the reaſons whereby they guided their diſcretion.” | 


ES LENA 


* Tax Juſtices chus intruſted have a right to judge for 
. en Biden No man can judge for another. And this power is 
wuſted to them by the conſtitution, by the e pi 


100 ing Ir may be very dangerous to them to be obliged" to to give 
their reaſons publicly: Thovgh they may have very ſufficient 


ones te ſatisfy their own minds, 2 and to direct their own judg- 
ments.“ | | 0 


1 * Aub if they are "thi intruſted, wh are they liable to 
de called to an account by any . unleſs they act 
faultily and wilfully wrong? Indeed, if they do wilfully wrong, 

let them be puniſhed: But where they ai conſcictiouſty, | 
they are not accountable to any body. 


* 
' 6 * 


1.0 Burr if it clearly appear that wn: Jultices bare been] par- 
tially, maliciouſly or corruptiy influenced in the exerciſe of this 
diſcretion, and have (conſequently) abuſed the truſt repoſed in 
them, they are liable to proſecution by indictment or informa- ET? 


tion, or even, . by action, if the malice be fey groſs and 
| * * | 


C << Tp cher ee is wrong, yet their Net and intention 
pure, God forbid that they ſho be puniſhed © And he declar- 
ed that he ſhould always lean towards favouring them, unleſs 
partiality, Corruption or malice, ſhould clearly appear. a 


Jopos Tini nghaft abſerved, char nochiihs! could have induced 
the gentlemen of the Court to accept the office to which they were 
appointed, but a regard to the publie good: That their perquiſites 
Were trifling, and their ſalaries not worth mentioning. The only 
recompenoe they expected, or Wund receive, was a * 
 ® Buirowh, 356 +559 18. 156. — © $62. * 
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of rectitude, which bed: ſupported. DRIER: was confine 
would ſupport them, through every change of circumſtances: That 
melancholy indeed would be the condition of the citizens, if the 
Supreme Judiciary of the State was liable to reprehenſion, when- 
ever the caprice or the enten of a few leading men ſhould, 
direct a 80 8 0 3 70 


— L 


 Txar, as one member of the Court, he felt himſelf perfectly 
independent, while moving in the circle of his . And 
however he might be affected ſor the honour of the State, he was 


wholly indifferent about "AY: Ne Doh that ind poſſibly 
reſpect himſelf. | 


Tran the opinion 72 had given ER Hom mature reflec- 
tion, and the cleareſt conviction: That his conſcience teftified 


to the purity of his intentions, and he was happy in e f 
that 1 conduct met the approbarion, of his God 5 


«7 
ag # 


e ST 24 Judge Hazard. „ 


Pr brethren have. fo fully declared. my nia upon this, 
occaſion, that 1 have nothing to add by way of argument. It 
gives me pain that the conduct of the Court ſeems to have met 
the diſpleaſure of the Adminiſtration. But their obligations were 
of too ſacred a nature for them to aim nt but in a che Hat of 
their duty.— Fe 


Ir is well hm that my ſentiments hots fully. accorded whth- 
che general ſyſtem of the Legitlarary; in emitting the paper curren- 
cy: But I never did, I never will, depart from the character of an 

honeſt man, to ſupport any meaſures, however agreeable in them- 

ſelves.—Iſ there could have been a prepoſſeſſion in my mind, it 
muſt have been in favour, of the act of the General Aſſembly 3, but. 
it was not poſſible to reſiſt the force of conviction, The opinion 
I gave upon the trial was dictated by the energy of truth: I 
thought it right—! ſtill think ſo. Be it as it may, we derived 
our underſtanding from the Almishty, and to him n only, are we 
accountable for our Judgment. 8 


5 G 2 8 
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To the 6bferrations of the Judges, ſucceeded a very ſerious 
and intereſting debate among the members, wherein many argu- 
ments and obſervations were adduced on both ſides. At length a 
queſtion was taken, whether the Aſſembly was ſatisfied with the 
reaſons given by the Judges in ſupport of their judgment?“ 
It was determined in the negati ie. 


A Morrow was then made, and ſeconded, « for diſmiſſing the 


Tuis was coming to the point, for the obtaining of which the 
gore? exertions had been made. Candidates were upon the 
pot ready to fill the ſeats thus to be made vacant, whom a con- 
fidence of fucceſs had rendered very important. 
Vxox a queſtion of fo unprecedented and fo intereſting nature, 
many of the leading gentlemen of the Adminiſtration ſeemed al- 
moſt ready to yield the ground upon which they had contended. 
Some were for diſplacing the Judges at all events; ſome were for 
ſaving appearances by drawing out a conceſſion on the part of the 
Court, and others were determined fully to Juſtify them, when 
the following memorial was preſented, which gave a new turn te 
. . . 007 P67 OR PE 2 9GT 


++ LP | 
, 
— 


T0 his Excellency the Governor, and bis Honour the Speaker of the 
Lower Houſe of Aſſembly : To be communicated to both Houſes. ' 
[HE underwritten, appointed Juſtices of the Superior Court, 
] Kc. at the annual election in May laſt, for the term of the 
rrent year, and cited to appear before the General Aſſembly at 
their preſent ſeſſion, „by an order therefor, paſſed at their laſt ſeſ- 
ſion, ſpecially conyyened in the city of Newport, * to render the 
reaſons of 'a certain judgment given by ſaid Court, at the laſt term 
thereof in the county of Newport, having appeared before both 
ney in a Grand Committee, and made full communication of 
all the proceedings of the Court, relative to the caſe in which faid 
judgment was rendered; and having entered into a full and free 
examination of the ſeveral parts and principles of the penal Jaw - 


/ 


E 


in queſtion; and compared them with the conſtitution, or funda- 
mental laws of the State, and all other laws operating thereon; 
which ſecure to the citizens thereof their rights and ee. 
and having eſtabliſhed their obſervations: thereon by many the 
moſt approved authorities in law, as well as by the conſtitution 
and doings of the fœderal union, and the members thereof, * 
the revolution in this pgs eg e Dl | 
FOR the * and dee . e A 
legiſlation———concluded, by ne, e the en of 118 Le- 
| gillature to call _ them. 1 10 


FOR the particular reaſons of their Prey in ; that, 8 ae 
caſe; and declining to render the ſame-——alledging'and main- 
taining, by arguments and authorities of law, that for the ſame 
they are © accountable only to God (under the ne of 
their oath of e and to their own conſciences “ 


2 8 to remove miſapprehenſions, they diſclaim and to- 
tally diſavow any the leaſt power or authority, or the appearance 
thereof, to contravene or controul the conſtitutional laws of the 
State, or acts of the General Aſſembly - they conceive that the en- 
tire power of conſtruing and judging of the ſame, in e Nr 
is veſted ſolelx in the SE Fan ofthe. Skate: DDR: 


Axp whereas in "the citation aforeſaid no charge i is „ e 
againſt the underwritten, in their afor̃ẽſaid capacity, nor had they 
reaſon to apprehend any proceedings were to be grounded thereon; 

to affect their lives, liberties or property, or their eſtate in their 


e aforeſaid, or ahein e name n Ein Were re | 
this Skate — 1 | . 


1 1 


"Awp — . from appearances, there. is bene to appre 
chat a deſign is formed, and ripenigg for execution, — a fam». - 
mary vote of the Legiſlature, either to diſmiſs them from Meir 


aforeſaid office, or 0 nd them. from: the wer e e : 
42 2 1 Een _ 


; 4 
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- WHEREFORE,/ they pray that they may have a hearing by coun- 


ſel before: ſome proper and legal tribunal, and an opportunity to 


anſwer to certain and ſpecific charges, if any ſuch can be brought 
againſt them, before any ſentence or judgment be —— injurious | 
tos any * their ee niche and e nee And 

"T HIS oF clan <a" demand as benen; and officers of this 
State; and, at the ſame time, with deference, utterly proteſt 
againſt the exerciſc of any power in the Legiſlature, by a ſumma- 
ry. vote, to deprive” them of their right to exerciſe the functions 


of their aforeſaid office, without the aforeſaid due proceſs of law, 


or a commencement thereof (in which latter caſe a ſuſpenſion on- 
ly from the duties of office can take place) before the full term 


for which they were appointed and engaged, under the conſtitu- 


tion of the State, ſhall be completed: And more RN 1 1 


e mere ſuggeſtion Y 4 mere error of judgment ——— 


JoszpR Hazard, 
THOMAS TiLLINGHAST, 
David HoweLL, ' 


due Rhode- id Ge. Providence, Nov. 4, 17 $6, 
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Tuls memorial being received, the Tatts informed whe Af: 
ſembly, that they had directed counſel to enforce its contents, and 


requeſted an hearing accordingly. Whereupon the author, 
a reſſed the Houſe i in the uſual manner, obſerved, 


„Taar the peceſtiry of exhibiring the memorial upon ha 5 
3 from the motion laſt made = one of their honourable mem- 
bers; for-diſmiſſing the Judges from office, without any previous 
charge of criminality; © A . ſo novel as this motion tended 
to produce, could not have been foreſeen or expected; and there- 


fore it would not be thought 2 if the counſel was — RY. 


| a We DIESER wo oppoſe it: 2 Sefa fte ie Gi 135 


* 


25 * „ That they may * time for defence: 


ny. 


i #3 10 | 128 t 
„Ws do the judges pray for — if why: are co be mathe 
upon tor any thing reſpecting their duty, they may firſt kijow for 
what offence they are to be judged : That the particular charge or 


That 


\ 


| 1 7 1 

17 hat they may be heard before a tribunal Wr confitted and 

ty they be heard by counſel.— —_ 3 EC a cit od 
15 there a gentleman in this Aﬀeratly 10 1 to „dle 


rights of his conſtituents, as to refuſe, upon. ab occaſion, what the 
loweſt peafant, nay the vileſt criminal, is entitled t6/feceive ?—I 


preſume there is not. And notwithſtanding many of them may 
ſuppoſe that the honour of the Legiſlature is wounded” by the 
decifion of the Court, and ſo would with to reſtore it, even by 
ſacrificing the Judges; yet I am confident they will not incur 
the imputation of real diſgrace, by removing the barriers to 


perſonal ſecurity, and the preſervation of property. For if they 


would preſerve in the minds of the ellen an attachment to their 
meaſures; and a veneration for cheir daus, Aue, Nur a4 uin qui 
g openly violate t the Tas theriſelves, IT A971 gt 


. 
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B pleaſed to recolect Aa patent A or Demon of 
Rights, our Magna Charta, wherein it is provided, er that no 


man, of what eſtate and condition Toever; ſnall be put out of his 


lands and tenements, nor taken, nor impriſoned, nor diſinherited, 


nor baniſhed, nor an y\ ways deſtroyed; nor moleſted;- without be- 
ing f for it brought M ih erer * duc courſe of lath, > 07 nen iv 
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Was it in the power N the General Aﬀembly: to nullify this 


part of our conſtitution (which we utterly deny) they have not 


done it. The right is ſtill guarded by all the 3 law, 
and therefore the honourable remonſtrants claim and Gahan its 


benefits. This they do, from your Honours, not as a Legiſlative, 


but as acting in a judicial capacity. For the paſſing of ſenterice 
is the exerciſing a judiciary power, grounded upon a pre-exiſting 


law. Tou are bound then by that bath, to which you all ſub- 


mitted as a neceſſary qualification, previouſly to your becoming 


members; and which is in theſe words: * And you do farther 
engage equal right and juſtice to do to all perſons that wall appeal 
unto you for your judgment in their reſpective; caſes.” hr 


Ir is perlektly inmaterial upon 10 peaking argument, ea 
the * of the Court was "wy or wang whether it was 


> agreeably 


; 141] 


agreeably to law, or againſt law. The only queſtion is, whether 
they can, in any reſpect, be brought to anſwer for it, but by due 
courſe of law ? And conſequently, whether they can be paſſed 
pon; and condemned, until they be proved guilty of a crime? 


+113 8 T mm ],,,,.—ꝗ⁰“, ĩ ĩ ĩ OLAR ET LES 122 1 een 

Tux tenure by which all commiſſions. are held in this State, 
is ſor the ſpace of one year. Conſequently, during that term, 
v yery officer has an intereſt, a kind of eſtate, inſeparably annexed 
to his appointment. To be diveſted of which, he muſt either 
neglect, miſuſe, or abuſe his truſt, ſo as to work a forfeiture. 
This neglect, miſuſe, and abuſe, include queſtions of fact, which 
muſt appear, either by the confeſſion of the party, or by proof, 
before the forfeiture can be declared. But how can the facts 

appear. to be true or falſe, without an impartial and candid exa- 
mination ? And how can ſuch examination take place until the 
facts or charges are particularly ſtated, and the party accuſed have 
an opportunity of making defence, in ſuch. way as he ſhall deem 
moſt beneficial to himſelf ?—Suppoſe. he ſhould deny, the, face, 
he muſt certainly be preſumed. innocent till the contrary, appear. 
How: ſhall the contrary appear, but by producing evidence, oral 
r written. If oral, hath he not a right to croſs-examine. the 
witneſſes, to diſqualify them, or produce others to diſprove their 
_ teſtimony, either by: deſtroying their credibility, or proving ſome 
ther propaſitien totally inconſiſtent wich chat aſſerted by them? 
r, if the evidence he written, hath he not a right to ſuggeſt 
and eſtabliſh alteration, diminution, or even forgery itſelf ?—In 
Abort, can there exiſt, in contemplation of law, the poſſibility of 
en ageuſation, that cannot be. controverted, and proved to be 


Dutt! E 21 1 4 ieh 21 rz . | 5 1464 53:01 f - 123 . 
D che Judges. hold cheir commiſſns during the pleaſure 
ef the General Aſſembliy, then indeed they might be removed 


without the formalities of a trial. But, even in that caſe, the 
[exerciſe-of ſo high a prerogative, without ſome kind of ſuggeſtion = 
and proof, would be deemed injurious and oppreſſiye. In the 
' © ptefent cafe, however, wherein the Judges cannot be moleſted, 
hut by being called to anſwer for ſame erime, iy dus courſe of 
lau, there is not even a ſuggeſtion that they have intentionally 


ne © Wb F 


departed 


* 


3 
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departed from the nne of their duty. Then are they ſecuredd in 
#heir-poits, during the term of their appointment, in as ſacred a 
manner as the property of any individual is e — thi 
ane of a Tapgcibus e N 1 

Tarr ſtand vpon the firm ground of roftiudin nd WE Sore 
A wroay If any man hath any accuſation to exhibit, let him come 
forth: Let him produce the liſt of his charges ;—they are willin 
to meet him. But they will meet him only upon dur and legal 
proceſs, and beſore a Court lawfully qualified to try; them. Should 
no ſuch accuſation be made, what remains hut that the Judges 


be care er vp FRE from ang Rey ankamen 2 25 _ 
bg * oh 


| —— they de W 5 pledge myſelf to ſhew, thabchey 
wanna; be tried by this Honourable Aſſembly. But if a con- 
traty fentiment ſhould prevail, I muſt requeſt time, till the next 
ſeſſion, to be prepared with arguments and authorities, t9- eſta · 
bliſn a doctrine ſo important in its e en e _ 
Ae for the er to GP Py | | 


| T maT in England F<, Judges are e 9700 ahi 1 * 
the/ Supreme Executive. Their commiſſions are during good 
bebaviaur /; and therefore they are not triable by the King, but 
by the Parliament only, and apon imprachment. Were they to 
be tried by the King, who appoints them, their judgments might 
be influenced by his authority; and ſo the channels of juſtice 
would be corrupted. Beſides, the King is the party accuſing, 
and conſequently cannot be the Judge. For the very act of 
complaining, preſuppoſes an opinion that the party complained 
of is guilty. Hence it is that the Grand Jurors, who make 3 
. are diſqualified ultimately to decide upon the fact. 


Ix this State the Judges are appointed by both Houſes of 
Aſſembly, in a Grand Committee. In this reſpect, they reſem- 
ble the King; and therefore cannot try the Judges upon a cri- 
minal charge. In the preſent inftance, both Houſes of Aſſem- 
wo are the rr complaining ; 25 this reſpect alſo, they dt 
1 i E 
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ble the King, and ſo cannot be the trier. For, with deference- 
to the Legiflators preſent; there may be an Aſſembly, whoſe 
intereſted views might induce them to eſtabliſh; ſyſtems totally 
ſubverſive of the conſtitution, and of political as well as civil 
liberty. To effect which, the Supreme Judiciary muſt be the 
ereatures of their power Land ſuch creatures they. would afinally 


be, were the Judges to-be e accuſed, and: tried by. n 
N, 336 FIG 12, . 0. 
n ben ahi as F Hive the Ga oa of adireding. 
myſelf to ſome who profeſs and even attempt to teach the doc- 
trines of Chriſtianity, the conſcience alſo, be conſulted upon this 
queſtion Should not the parties litigant. be equally indifferent 
to the Judge, who is to decide upon their controverſy ?—Why 
is it that jurors may be challenged, and removed,, for favour, 
but that the mind ſhould ge perfectly unbiaſſed, and open to the 
reception of truth dW b like Cæſar's wiſe, ſhould/ they be 
incapable! of. being ſuſpected, unleſs. that the parties themſelves 
might feel a perfect confidence in their Judges? Can that con- 
' fidence be placed upon this occaſion : Hath not the matter 
been taken up rather in a political: than a juridical point of 
view ? — I do not aſſert; but hath it not been determined, in a: 
convention of part of the members, to remove the Judges, and 
appoint others Who will execute, at all events, the penal acts 2 
Hath not one town in particular. proceeded fo far, as to inſtruct 
its Deputies to uſe their utmoſt influence in bringing the Judges 
to-puniſhment ? Can theſe. members be conſidered as impartial 
triers ?—Is it poſſible to ſuppoſe, but that the influence of their 
eonſtituents will have ſonie weight in forming their opinion? 
Can they be objected to, as having” prejudged the cauſe —If 
they cannot, is there not a moral certainty of condemnation? 
If they can, will not the objection be fo far NN, as e 
the Pelibility: of a legal. deciſion „ n e 


n entreated therefore, O ve guardians and protectors of the 
rig ſetiouſly to reflect ujon the magnitude of the preſent . 


queſtion, w_ the iinportant events that may reſult from your 
determifatio {© The Great Judge of all the earth, can He 


do wrong Of beings rational, He. requires the Ihr. —. 
« "1 of | ; | 1 EL | . ir 


4 = 
And e as a man believeth in his cor/cience, fo is he, 1% Submit 
then te the heavenly ſtandard ! And, as, the. Judges, have, acquitr 
ted themſelves -conſcientionfly, in the fight of God and. man, add 
to the general plaudit, which ſhall waft their names upon the 
wings of immortal fame, to the lateſt poſterit y!) 
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Tax claim and demand of the, Judges, as ſtared. in their me- 
morial, and enforded by their counſel, were followed by, a con- 

cile; but rational debate, in which the fury of paſſion, excepting ö 
in one or two inſtances, ſurrendered to cool reflectjon, and pre- 
pated the way for vindicating the honour of the law, and the 
uignity of the State. In vain did any endeavour to recall the + 

mind to a predetermined reſolution ! Truth, << which is lodged 

in a ſecret corner of the heart,” exerted her gentle influence, 
while prejudice and malice retired ahaſn ed!!! | 


$441 


A orion was made: by an honourable member, ſeconded, | 
and agreed to, that the opinion of the Attorney-General, be taken, 

| and the ſentiments of the other profeſſional gentlemen requeſted, 

__ whether conſtitutionally; and agreeably to law, the General Aſ⸗ 
Fembly can ſuſpend, or remove from office, the Judges of the 
Supreme Judiciary Court, without a previous charge and ſtate- 
ment of criminality; due proceſs, trial, and conviction thereon ? 


Mn. Channing, the Attorney-General, obſerved, that as it 
was at all times his- duty, ſo he derived a; peculiar ꝑleaſure in 
| rendering to the Han. the Legiſlature every legal aſſiſtance in 5 
| his power That he attended the trial upon the» information, 
without any bias or partiality upon his mind 4- and Was happy in 
the conviction, that the whole conduct of the Judges, upon that 
intereſting occaſion, demonſt rated: the greateſt candour and up- 
Tightneſs ; and, according; to his private opinion, their determi- 
nation was conformable tothe principles of: conſtitutional law, + 
But; be their judgment agreeably to:law, or not, confident» he 
was; that there would be a fatal interruption, if nat annihilation Y 
to government, if they could hei ſuſnended, or removed from 
"office, for a mere matter of opinion, without a charger of crimp 
. e preferred and conducted, by 
nnr 1 2 | al 
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did not « preſume to decide, as it might poſſibly be the ſubject 


matter of an wy queſtion, and was not contained in the preſent 


Tre n Mr. Bradford informed the Houſe, that he 
was not preſent at the trial in Newport, nor had he attended to the 
proceedings of the Legiſlature reſpecting the Judges, excepting ſo- 
far as related to the citation, and the memorial upon the table: 
— That till then, he never doubted but the General Aſſembly 
were veſted with conſtitutional authority to try and remove any 
officer by them appointed, for any mal- practices in his office; but 
that from the obſervations that had been made, he very ch 
doubted the propriety of his former opinion: That one point, 
however, was clear and certain, that as the Judges were commiſ- 
ſioned and ſworn for the term. of a year, they could not be deprived 
of their powers during that term, but by regular impeachment, 
in whieh the charges againſt them muſt be particularly ftated ; | 
trial, in which they would have an undoubted right for time to | 
prepare their defence, and to be heard by counſel ; and-condem- 
nation, upon full proofs of the charges :—Thart in the proceed- 
ings now before the Houſe, there was not a charge, or the appear- 
ance of one, againſt the Court, to wkich they could, in any man- 
ner, be held to anſwer: That he was really aſtoniſhed, that ſo 
much time ſhould be taken up in needleſs enquiries, and fruitleſs 
altercations.—That he had been honoured with a. ſeat, in one or 
other of the Houſes of the Aſſembly, for upwards of thirty years, 
and could not recollect a period, in which harmony and unanimi- 
ty were more eſſentially wanting than at the preſent time: — That 
the people of this State had been well governed that they had been { 
an happy people, and might till be as. happy as any on earth, if 
all party contentions could be laid afide, and every one ſtrive to 
ſooth the cares, and heal the wounds, of his neighbours He 
beſought, he entreated the members to embrace the preſent mo- 
ment, in which there ſeemed to be a ſpirit of conciliagion, to put 
an end to all further coutentions among themſelves, but what 
might ariſe for the ſake: of information And, as they regarded 
the honour, the peace, and the ſafety of the State, that they would 
l the FE. * rg farther attendance, and apply 4 
themſelves- | 


1 1 : 


chemſelves in earneſt, and with one mind, to- ſuch meaſures as 
r and re 


Mx. is remarked, that the hen was new, Ay he was 
not fully prepared to give an opinion. But that, at preſent, he 
inclined to think, that there was no conſtitutional law by which 
the queſtion could be ſolved: That therefore it muſt be in the 
break of the General Aſſembly to point out the mode of trial by 
an act for that purpoſe, ſhould a trial be thought neceſſary: 
That if they ſnould proceed to try the Judges, either by them- 
felves, or a Court to be ſpecially appointed for that purpoſe, they 
muſt cauſe them firſt-ro be impeached,; and ſtate the facts parti- 
cularly upon which the impeachment is founded ;—That the 
common law will direct in the manner of proceſs; and ſhould 
they be found guilty, they cannot be removed from their office 
but by a bill, in nature of a bill of attainder, which muſt DP. both: 
| Houſes, and be enacted | into a Jaw. | 


M. Goodwin ſpoke with ed RY fall acquieſted in the 
opinions already given, that no \ ſentence could be paſſed againſt 
the Judges, but by regular proceſs, in which a ſpecification of 
the charges is eſſentially requiſite.— He was diffuſively elo- 
quent, enlarged upon the ſubject, and concluded by obſerving, 
that he had given his ſentiments without reſerue, and Gan vhs 
with freedom before he gave men,. 1 Sv 


TAE two profeſſional n in the Houſe, the Ho- 
. nourable Mr. Marchant, and Mr. Bourne, confirmed the ſenti- 
ments of their brethren, in the leading points, by a 7 A 
| play, of legal talents.—— | + * | 


| Fax only 8 remaining was, i the 1 ſhould 
be diſcharged from any further attendance upon the General Aſ- 
ſembly, - as no accuſation appeared againſt them? The queſtion 
was put, and, decided by a very great majority, this as-the 
Judges are not charged with any criminality in rendering the judg- 
ment, upon the information, Trevett againſt Weeden, they are 
thereſore diſcharged from any further Aalen upon this Al- 
fembly, on that account,” 

APPENDIX. 
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FHEREAS — a variet ** cauſes, political © and mercantile, the current 
of. IF State now in circulation” has become altogether infuffieient in point 
ide for the purpoſes of trade and commerce, aud for paying the juſt debts of the, 
inhabitants thereof: Therefore, to eſtabliſh a Fin medium, upon the firmeſt an Ty 
moſt equitable principles that may be; and for facilit Fehr interchange af property i | 
eſſential to a commercial State, and a people cireumftancedas are the an ibitapts of this 
State: Be it Enafted by this General Aſſembly, and by the Authority thereof it is hereby 
1 td, That One Hundred Thouſand Pounds, lawful mopey, be Prthwich emitted in 

ils of paper; ant Idaned on the credit of clear landtd real eftates, double the. value of 
the faid bills ſd loaned to be pledged in ſuch rea} eſtates: That the aforeſaid ſum be 
portioned to the city of Newport, and the ſeveral towns in this State , agreeable zo 
apportioninent of the laſt State tax, and be delivered to two Troſtees of the ſaid at ns and 
eech of the Kid towiis, Who are to--be-choſen and ap pointed by this General 7 uſſembly 
for the / pyrpoſc of receiving and loaping ont the ad bills to the freeholders of the fad 
city, and; the ſaid towns they ſhall" reprefent': Re each freeholder ſhall have and re- 
ceĩvt of the fad Fruſtees / after te ap portĩonment of the ail ſum, an / equal part of ſuch 
apportionment, he giving ſecurity agreeable to this act: And that the laid ſum of One 
Hundred Thouſand Pounds be paid into the Grand Committee's Office, within and at 
the expiration of fourteen oh from the time of e the ſame. 


19 


1111 


IND. be; it] Hilter Enacted by the. Author rig of afors fail, That Meffieurs: Kuh Cobb, 
of Port(mouth, Nehemjah Kbisbt, . Cran 1 Je Hazard, of \Charloſtown; 
Job Cdmſtoch, 2 Eaſt-Greem wien, and Samuel Alles, of Barrington; Hei Grand Com- 
mittee for the purpoſes herein mentioned, who ſhall keep a public. office, in the ſaid city 
of Newport; and all neceſſary expences of the ſaid office fall be paid but of the Genes 
ral-Treaſury of this State: That Thomas Rumreill, 8 be . Keeper of the 
e Office; ee and ſaFely. to dee bone „ und 
other pa II be given t Truſtees of the 0 0 ci 1 id towns, by the 
Indivi; 2 46 Aten, for the money loaned as afbreſai 4. — that the i following 

perſons L painted che mud Truttees; "to; wit x :Newpant, ; el hae Thomas debe 


auch Niche e Wil FErovidence, Meſſieurs Jame okra ee and George O 10 Portſ- 


. ieurs William Anthony, jun. and Halt: Warwick, eſſienrs 
lan”! Lomond, and homas (Son or Sgmuüel) - 


Ales and Othuie ! Gorton t Weſterly, Nieffieum Chritopber Babcogk, anf 
6755 SLBA I eee NMeſſieurs Nurgttege n 8 Caleb. Littlefield : Nor ch 
f El Wi 
ede Ham ; Niemeurs KNpketr Flaſ * ad Potter 0 
f | . 90578 76713 any 7 


Fi?! 2 


KMrfGevry. Joſeph Fry, and Benjamin Tillinghaſt: Iameſtown, Meffieyrs Nd 
eee obinſen eee eder John Sayles, and“ a Wate . 
Scituate, Meſſieurs Joſiah Col well, and John Harris; Glouceſter, Meffieurs' John Smith, - 
(Son of Benjamin) and Stephen Wivlor ;, Charleſtown, Meſſieurs Jo, pk Stanton, jun. 

and Benjamin Hoxſie, jun. Weſt-Greepwich,. Meffiours Thomas Taflig, and Gideon 

Waite: Coventry, Meſſieurs William Bür ingame, and 1 Exeter, 

M-theurs George Pierce, and Joſeph Reynolds, jun. Middleton, Meſfeurs Thomas 

Leder , and John Gould: Briſtol, nh RN 29d, Fe 

ourne :. Tiverton, Meſfieurs Walter Cooke, and Abraham Barker Little. 2ompton,- 

; Meſſieurs Nathaniel Searle, and Perez Richmond: Warren, Meſſieits Wilfiam T l 
ler, and Daniel Cole: Cumberland, Meſfieurs John 8. Dexter, and John Lapham : 

Richmond, Meſſieurs James Sheldon, and Thomas James: Cranſton, Meſheurs Ste- 


phen Knight, and Stephen Sprague : Hopkinton, Meſſieurs Abel Tannęr, and Randall: 
phen Kyight, e Sprag 5 oy Ae Ao 


r Wan braham ap; #hd, Andrew Harris: Nerth-Provi- 
nce, 


eſſieurs Stephen Jenckes, and Hope Any tt: * Barrington Meſſieurs Jufiah- | 
Humphry, and Nathaniel Mice Toter Meſſicdbes John en dad Wen a 
Angell. | ro | | 8 | 1 
a nn 464 


ND be it. further Enacted by. the Authority aforeſaid, That the individuale of be 
af and 5 ſeveral towns of this State, CEE! reveive billy 23 e the* 
ſaid ruſtees, ſhall, pay an, intereſt of four yer centym'per annum, ito' the General- 
Treaſury of this State, annually, for the term of ſeven'years'from"theirhilying received 
the faid balls, and for the laſt ſeven years that no inter e paid: And that one ſeventh 
part of the afureſaid ſum of One Hundred Thoufand Pounds be paid into the Grand 
Committee's Office aforeſaid, in ſeven equal annual payments, during the laſt ſeven years 
* the laid fourteen years, aud 4 onfumed v9 Id kink 2 Aan 
AN be it further Enacted by the Authority AR Trat the faid Elijah Cobb, Ne- 
hemiah Knight, Jonathan 6 Hazard, Job Comſto 5 aud Samuel Allen, be a Commit 
tee to ſign, divide, and cauſe to be printed, the aforeſaid ſum of One Hundred Thou- 
ud Pounds, into bills of convenient ſums aud densmihations, not to Exceed Three 
Pounds, and not lefs than Sixpence; and to make ſach checks aud devices, forthe pre- 
venting of altering and counterfeiting the ſame, as to them may ſeem meet: That three 
atleaſt of the ſaid Committee ſign every bill of Twenty Shillings and upwards, and that 
two at leaſt ſign every bill of a leſs denomination; And that Meſſieurs William Borden, 


and Thomas Freebody, be and they are hereby appointed to ſuperintend the prels, at the 
| 5 QWEIG 1 Vun N 4k I OG $5 


printing of the laid bills. K* 
vreſaid, That the freeholders, or indivi- 


4 p * 1 2 * * 


AN be it further Enafed by the Authority af | 

duals aforelaid, ſo receiving bills of the ſaid Trufteecs, ſhall mortgage real eſtates im dou- 

; ble the value of the bills ſo received (the ſaid Truſtees having no regard to the wood or 
timber growing on the land, but to the real land only) and alſo the ſaid ſever years in- 
tereſt ariſing upon the ſame, at the rate of four per centum per annum, as aforeſaid, to 
the Keeper of the ſaid Grand Committee's Office, for the uſe of the State; and alſo * 
give ſeven bonds for the principal ſum of the ſaid bills, in equal apportionments, and al- 

ſo ſeven bonds, in equal ſums, for the intereſt ariſing upon the ſame in the term of ſeven 

years, as afofeſaid, to the General-Treaſuier, which laſt mentioned bonds ſhall be deli- 
vered by the ſaid Truſtees to the Gencral-Treaſurer of this State, for the recovery of the / 
faid aunual inteleſt. oF 7s dls N S365 417 3 ety 4 ; x « © #43 7 | © 
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| ' AND be it ſuriber Enacted, That the ſaid Truſtees; of the ſaid city, and the ſeveral 
- | towns, and ally the laid Keeper of the aforeſaid-Grand Committee's Office, fhall be du- 
1 engaged, before a Juſtice of the Superior Court, for the diſcharge of their truſt, and 
Mall give good and ſutlicient bonds to the General- Treaſurer of this State, for the 2 
E's +" + — g N + « 1 
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t 5) 
than of their feveral truſts, m double the furn'Feceived by the Faid rot. 
- 


e's Office : Aud as the laid Truſtees ſhall carry in their proportious 
to the 5 Grand Committee's Office, they ſhall receive of the Keeper of the fair office a 


8 Which ſhall authorize the ee to candel che Tard Truſtees' 


ude, upon their producing the fame. 


AN D te it futther Enacted, hit) the vine 10 to be emi | Gall be ru the following . 


Et, and , 500 to wit: 
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1 ; 1 115 7 TR _ mA 5e luer money, and ſball be elbe in All pay- 5 


(ments within this State, Lg to an ad paſſed by the General Aſembl 1 ſaid State, at 
82 their May ſalions, bolden at the city of Newport, 4 A.D. 1786. RO * Ns 1 


Death to counterfeit. „ 


'4 x D * i  furiber Ended by | ibe Authority aforejuid, That the fall baſs When etait- 
"ted mall be a good. and lawful tender, for the complete payment and final diſcharge of 
all debts now due and contracied, and that may hereafter become due and be court Red, 
and for ; wy final and full hangs of all fines and forfeitures, judgments and executions, 


nom had, become due, and ee of every and any yaſyre and Eufd . 
within this Stare. . . 


N 192 * 
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AND be it ee, Enacted Sr SE. That if wine creditor or e. 
ore, thein pt 


diſcharge o 
MAB debtor to make a apc to a oat 5 the Superior Court of Jodie, &c. 
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e lee ne ge OT Oy 12 of { Rhode: and, Se. 


+; the Te! 7 the edunty 1 4 - bis Deputy, or to cither *. the Tun or cy 
lags -nmgnt or Conſtables, greeting. 


CITEA,B. e, Cor bib aborutey, t, as th be) credit to CD. 
2 — before ue ee jeu Ho Mw. of 10 he ke) or ad 
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ng -bouſe, in ten Frem tbe 6.54 hereof, to Jil K. the ſum of i * ut 


Money, d awith me, 5 the ſaid C. D. debtor to the Jaid R. B. being the principal and 
antereſt 3 4 note 4 bout,” 72 . mortgage, judgment of . 2 as the cafe may 
Li: 55 pon the penalty of tbe laau in ſuch caſe made Jaw provided ; and make true return of 
this citation, with Jour doings thereon, in three days from'the date bereof. ms 
 Wrich, citation is to, be ſerved * the officer perſonally upon the crallitge; or his agent, 
or attorney, or in caſe of abſence by leaving an atteſted copy of the ſame at the credit. 
er's, his agent's or attorney's laſt and = place of reſidenee, or abode. | And in caſe 
the ſaid ereditor, his a ot, or attorney, after having had ſuch notice, does not appear, 


agreeable to the ſaid citation, the ſaid Juſtice ſhall give a certificate expreſſin the ſodg- 


ing of the ſaid money ; and the ſaid Jodgment ſhall be deemed a ſufficient teuder, for eve- 
ry purpoſe mentioned i in this ab, Which * certificate hall mA the vo a, tenor, 


EY ; 
State 


Ul 
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per every year in double the ſum, annually to be brought into the - - 


”S 
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Tr LY 
| state of Rhode. I dend, ke. | 
To all whom it nay eoncern.Know ye, that C. D. of, Ge. on the TEM 
al my dwellin 3 17 lodged with me the fum 4 pounds oy | 


| | | ? ; ; I 
- being in full of the principhi and intereſt of a ſum of money due from the ſaid C. D. to A. 2 
of, c. That the ſaid C. D. bath in all reſpects complied with the —4 reſpecting the paper 
currency; and that the ſaid A. B. {or bis agent, or atterney, as the Caſe my 272 


legally and duly notified thereof. 


As if the ſaid oreditor, his agent, or attorney, does not apply for the ſaid ſum of 
money ſo tendered and lodged in the time aforeſmnd, the ſaid Juſtice ſhall cauſe the ſaid, 
tender or lodgment to be notified and publiſhed in all the news- papers in this State for 
the term of three weeks, the expence of which publication, and all other expences of the 
ſaid proctſs, mall be defrayed out of the money ſo lodged : That the ſaid certificate ſhabl 
be a lufflcient plea in bar to all and every action and ene that hall or may be brought 
for the recovery of money fo lodged and tendered, and mall forever operate as n diſcharge 
and a bona fide payment of the ſaid debt, in all and every Court and Courts having jnriſ- 
dition in this State: That the ſaid Juſtice ſhall keep and have a fair record of all his 
aQts and doings touching the premiſes, and ſhall have the ſame fees for his ſervices as are 
now allowed by law for ſummoſes, copies, &c. And that if the ſaid creditor, his agent, 
or neg Bal not within the ſpace of the ſaid three moniths call ſoror demand the ſaid. 
ſam ſo tendered. or lodged, the ſame all be forever forfeit to and for the uſe of this 
State, and Mall be paid by the faid Juſtice into the General- Treaſury accordingly. © > 
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"AND be it further Ena#ed by the Authority aforeſaid, That if any perſon ſhall coun- 
terfeit or alter any bil}, with detign to augnicnt the valse thereof, and be thereof legally 
"convicted at the Superior Court of Judicature, Court of Aſſize, &c. in this State, he, the 
er they, ſo offending, mall ſaffer the pains of death, without benefit of clergy. 


* * - ” . 
$i 1 4 * 


a ; 4 | 
2 A true "Copy © | 
Witneſs, HENRY WARD, Secretary. 
4 , 1 a As. 4 . F 417 * a * IE, _ F,11 E 98 J 14 5 

N 3 2 "V3 4 
5 State of ROD E-IsLaud, See. 
V4 , 3 - 
* 


5 Ru, 
In GENERAL ASSEMBL\Y, June Seton, A. D. 2786. 


4 1% in Addition to and Amendment of an Af made and paſſed by the General A/- 
Jombly of this State, at their laft May Seſion at Newport, for omitting the Sum of 
O H dred Th ouſand Pounds. — 5 — Ga ra : 3 | 


* HE RE As it is highly neceſſary, and of the laſt and moſt important conſe- 
l uence to the government of all States, that the proceedings of the Legiſla- 
dure be held in high eftimation, and the moſt [acted regard ; and that the law when 
| promulgated be ficifily adhered: to, and punctually and moſt religioully;obeyed. 
An whereas it is of the greateſt moment, that the aforeſaid emiſſion oſ One Hun- 
dred Thouſand Pounds, which will have the greateſt tendency of any thing within the 
wiſdog of this Legiſlature to quiet the minds and to alleviate the diſtreſſed firustion and 
eireumſtances of the good citizens of this State, ſhould be kept in e credit ; and that x 4 
the (ame ſhould be a currency equal in value to coined gold and filver : And whereas 
Various attempts have been made by a certain claſs of men, who, fam mitt ken prin- N 
Siples, ſu e ſaid currency to be * to their intereſt, and from an inclina- 
„ie $i 17 JE 214193 nens U 


j © 
43 


a3 ba: dt hot Þf +938% I | 

IN 2 
nech, daf een e -e 
with-their intereſt, judgment and opinion of things, and fo V other cauſes, 1 ich 3 
the authority choſen” 


and principles upan which the bappineſs, welfare and ſafetys of the people depend,” * ' 


Minn 


wary means or manner, Whatſoever, or howloever,, tend ta,depreciate, diſcourage the 
pa 


value of the ſame, or by, any ways or means whatſoever to invalidate en or make 
void the act aſore atluded' to, fon emiiting the aforeſaid One Hundred 4 out nd Pounds, 
he, ſhe or they, ſo offending, ſhall, upon due conviction thereof, for the hrit\offenee, be- 
fore any Court of; General: Seſſions of the Peace in this State, or the Superior Co rt of 
Judicature, Court of Aſſiae and. Gevera] Gaol- Delivery, forfeit and pay the Ag. One 
N Pounds, uu money, one ety 7 the, ſame to and for the-uſe 1 | 
who ſhall infarm uf and appeat to proſecute the ſame, and the other moiety to be p WW. 
into the Genera]-Treaſu 27 this 5 : And OO — Perſens Mat s 
convicted, as aforeſaid, of a ſecond offence, as aforeſaid, he or they ſo,gffending ſhall be 
rendered incapable and unfit to elect, or to be elected, to. auy office of honour, truſt or 
rofit, within this State; aud alſu, he, ſhe or they, ſo offending a ſecond time, ſhall for- 
eit ang pay the ſam of One Hundred Pounds, lawful money, to be recovered and appro-.. 
Priated as aforeſaid. b | 
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ORDERED, That this ac be publiſhed in all. the. news- papers in this State. 
in: MA not} not nee: A A A 4 4 
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in GENERAL ASSEMBLY, | «/pecially,conwened, at the City of, Ne 

F ACA MEN b5: B7DP bs Cs (1243 24 BY wg.omog 

n Ad, in Addition to and Amendment of an Ad, entituled,, . An AF in Addition to, and 
Amendment of an Att, made amd paſſed by this Aſſembly, at their Selfian holden at * 

1 4 — t e e ; 2 6 26487 Ne. 

port, in May laſi, for emitting | the Sum of One. Hun, red. 71 za  Paunds, in 2s of | 


115 33 nn 
FI 194199 enn 3444 155 23 ente 
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public Credit, M3} #9 14952 27 bivngt . 

D Minne Un: JJ Dia of 5y's ti; 4895 MES ti & + got? arm 5 

7H ERA Sit is an eſtabliſned maxim in legiſlation, and;ought to be ſtri y 

VV andmuttipunRually. iherrd 19D; all wiſe goyern een ed 11 5 5 
ed directly con- 


* 


"breach of penal laws be immediate, and the penalty be inflifted or exa In- 
ſequent upon conviction; aud that the uſual and Rated methods. and times of N 8 
8 | g : | ourts. » 


15 
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$7.4 . 70 8 Ni 2:45 142880" N * 2 . 5 | El : F 1 
Gourts within, this State are impracticable, inexpedient, zud inappliesbtte ste abe true in- 
tent and meaning of the ſaid act, and altogether inſufficient to cavry into effect me godd 
pprpoſes of this Legiſlature, touching the Ache ee e 


* 7 44 ; * al A 
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TurrzrORE, Be it Enacted by this General 4 


* 11 


hereby | re, and | | 
any perſon, or perſons . wha ſhall be guilty of a breach of the aforeſaid act, or any part 
thereof, ſo. that ſuch perſon or p 


4 fa 


A © 


E fame, ſhall, be as followeth, to Wit: That . 8 6 age ſhall apphs 10 either of the 


Judge in the following form, to wit: 6 42 


by aforeſai 
75 be eſpecially convened at. 
z cs 


1 


Judges of the Superior. Court of Judicature, &c. . 


W Nan 


* 


n Hed: »$ "2p 


wvernor and Company of the State of R Bede. Nandi ProvidenteP lam an ns nc for himſelf, .- | 


doth proſecute, cometh before me C. P. one of' the Tutices 7255 Court tb. 
* * : _ 8 1 1 . £ i] 27 247) 21.21 þ 
day of. in the year, of in bis proper pen 


it 


Adreſaid a aforeſaid, in the count " afortfaid,' bor; „ {as und latuls 


of the ſaid State,. but the ſame intending to bal, nate ond and Amul, abirb force nung 
arms (here inſert the offence, with legal preciſion )* gain the fm thes aue in ht 


caſe made and provided : Mbereupon the aforeſaid A. B. as well for: the ſaid. Governor 


and Company as. for himſelf, prayeih the. adde of ide fas Court inthe . ; a 


that the aforeſaid E. F. may forfeit the ſum 455 according 16 e f Ide flatule 


* 


in three days from 
; | e e 


a 
- * - 
* , * 
rw 7 $54 


ef the flatute aforeſaid ; and alſo, that the afareſajd 7 } 
the date hereof, 2 to. anſwer concerning 
e td han Fuß stan Sit „ 


1 
. 


4 * 


e premiſes... 1 


2 
— 


[4 


omitted, perſon at the faid Cbuit; for the ſaid\odumty,/toibe eſpecially - 
conyened on tbe dag of, at, to anſwer 7 to the faid Governor and Com- 
pany as to the ſaid A: B. who, as well for the faid Governor and Company, as for him- 
ſelf, doth proſecute of and concerning the * es; and further to do and receive what 
the ſaid Court ſhall ronſider in this behalf, 


d by this General Aſſembly, and by the Authority thereof it 
Enadted, That the mode. of procedure, and the method of law'iproceſs, Ag Aft 


: 


erſons would thereby be ſubjeRt to the! penalty. dd he 


Ke. Within this State, or td einen of: the. 
Judges of the la, ferior Court of Common Pleas) Mithin the county: where. ſucheffengs 
wall be committed, and lodge bis certain information, which ſhall be iſſued. by the ſaid 


1,74 bis p1 Aud, as vill for the:ſaid Gougr- * 
nor and Company as for himſelf, giveth me antl.the h Court is meg and end he. » 
informed, | that E. F. , in the county of in the" | "day "of in the. year. © 


:* and that he the ſame A. B. may have one moiety thereof, according to the form 
F. may come before the Court, 


beets +4565 3 . a 3 33 yo 1 uind «+ | ö 
-; And re the fajd jbdge mall command to the faid Ef Fi that allhother things 
5 e be in his proper 


All Which ſhall be figned and ſealed bß 


the ſaid Judge, and directed to the Sheriff or Ris Deputy of the:conmmpraherectheoffend= -x 


able to law, and make return forthwith; and that the ſaid Judge, immediately upon his 
iſſuing the ſame, appoint a place for the holding faid Court, and. give notification in 
writing to all the other Judges of ſaid Court, of the time and place of holding the ſame ; . 


er lives or may be found; and the ſaid Sheriff or his Deputy ſhall ſerve the ſame agree- 


and that the ſaid Judge, ſo applied to as aforeſaid, take good and ſufficient bonds of the 


aforeſaid A. B. the complainant, for the payment of all lawful coſt that may accrue, pro- 
vided ſaid complaint ſhould be diſmiſſed as groundleſs, or ſhould not be proſecuted to 


effect: Provided, however, that the, offence againſt ſaid act be tried in the county where 


ſugh offence ſhall be committed... h | 


AND. be it further Enacted by the Authorit aforeſaid, That the ſaid Court, when ſo. 


convened, ſhali proceed to the trial of ſaid offender z and they are hereby authorized fo - 
to do, without any jury, by a majority of the Judges preſent, according to the laws of the 


land, and to make adjudication and determination; and that three members be ſufficient 


ta conſtitute a Court; and that the judgment of the Court, if againſt the offender ſo com- 


plained of, be forthwith complied with, or that he fand committed to the county gaol ; - 


where the ſaid Court may be fitting, till ſentence bs performed, . 


% 


THAT + 


1 Ge 3 


Tur ne somplainaut er informer be admitted as.a competent witneſs to ſupport his 
information, and that the ſaid judgment of ſaid Court ſhall be final and concluſive, and 
From which there ſhall be no appeal; and in faid procefs no effoin, protection, priviiege 
or injunction, ſhall be in anywiſe prayed, granted, or allowed, [52 1 


IN be it further Enafted, That the legal mode of carrying the aforerecited H into 
execution ſhall be in force fully and completely, for every purpoſe therein mentioned and 
contained, until all offences againſt. the lame which have been committed or complainad 
of, and which may be committed and complained of, until the expiration of ten dass at- 


ber the cifing of this Aſſembly, may be fully heard, tried and determined; any thing in 
his act to the contrary-in-anywiſe notwithſtanding. | 


AND be it farther Enafted by the Authority aforeſaid, That whatſoever płrſon or 
perſous ſhall be duly convicted as aforeſaid, by the Court aforefaid, uf any or either of 
4he offences in the act aforerecited enumerated, mentioned and expreſſed, ſhali for the 
„Arſt offence forfeit and pay as a fine not leſs than the ſum of Six Pounds, lawful money, 
and not exceeding the ſum of Thirty Pounds, at the diſcretion uf the Court; one moiery 
thereof to and for the uſe of the.perſon who ſhall inform of and appear to proſecute the 
Same; and the other moiety to be paid into the General- Treaſury of this State; and that 
"the offender ſo convilted pay. all coſts of proſecution and conviction; and alſo he, the or 
they, ſo offending again, 5 every after offence, upon due conviction thereof, ſhall forfeit 
and pay not leſs than Ten Pounds, and not exceeding Fifty Pounds, lawful money, to 


Se recovered and appropriated agreeable to this act. 


ö the. Loawer-Houſe, Auguſt 26, 1586. 
-RESOLFED, That the preceding bill paſs as an att of this Aſſembly. 
| _w | | . Voted, &c. : B. BOURNE, Clerk. 


In the: Upper-Houſe., | 


| 


Ras the ſame day and concurred, with theſe amendments, that the Secretary cavſe 
the ſaid act to be publiſhed in the Newport and Providence news- papers: - And that no 
complaint ot informatior ſhall be received by any of. the Juſtices of the ſaid Courts, that 
is not made in due form, according to this act, within ten days after the offence ſhall de 
committed, Voted and pafjed. 5 DRE 
Lo? £2. \ 3 £4 By Order, H. SHERBURNE, Deputy-Secretary. 


Taz amendments read and concurred, | 
5 fl UI! 271 By Order, B. Bovnns, . 
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